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Section 367 Rulings: How the 
IRS Regards Exchanges with 


Foreign Corporations 
By Frances B. Rapp (Washington Office) 


In view of the wide publicity that has been accorded the use of 
foreign corporations, it is only reasonable to expect that the Com- 
missioner’s staff will approach every case in this area with the 
highest degree of caution, if not actual skepticism. Theirs is the 
responsibility of seeing that the will of Congress is not thwarted. 
Absent a purpose to avoid Federal income taxes, a taxpayer who 
presents all facts can usually anticipate that the Commissioner 
will issue a favorable ruling. Many favorable rulings have been 
issued. Even if there is a slight taint of tax avoidance, the picture 
as a whole may permit issuance. 

Section 367 provides that in determining the extent to which 
gain will be recognized in specified exchanges, a foreign corpora- 
tion will not be considered a corporation unless, before the exchange 
is made, it has been established to the satisfaction of the Secretary 
of the Treasury that the exchange is not in pursuance of a plan 
having as one of its principal purposes the avoidance of Federal 
income taxes. 

The exchanges listed in Section 367 for which the advance 
ruling is required are those described in: 





Section 332—complete liquidation of a subsidiary 

Section 351—transfers to a controlled corporation 

Section 354—non-recognition of gain to holders of stock or securities ex- 
changed in a reorganization 

Section 355—spin-off of an active business 

Section 356—boot in a Section 354 or Section 355 exchange 

Section 361—non-recognition of gain on a transfer of property for stock or 
securities in a reorganization. 


Note the exact language of Section 367, particularly the itali- 
cized words: 








LYBRAND JOURNAL 


“In determining the extent to which gain shall be recognized 
in the case of any of the exchanges described in section 332, 351, 
354, 355, 356, or 361, a foreign corporation shall not be considered 
as a corporation unless, before such exchange, it has been established 
to the satisfaction of the Secretary or his delegate that such ex- 
change is not in pursuance of a plan having as one of its principal 
purposes the avoidance of Federal income taxes. For purposes of 
this section, any distribution described in section 355 (or so much 
of section 356 as relates to section 355) shall be treated as an 
exchange whether or not it is an exchange.” (Italics added.) 

The failure to appreciate the significance of the italicized terms 
has led to the filing of requests that could not be granted as well 
as to the filing of unnecessary requests. It is not unusual to find 
that taxpayers and tax practitioners have the mistaken impres- 
sion that, absent an advance ruling, the non-recognition provisions 
of the Code as well as the related basis provisions are inapplicable 
in their entirety. That is not true. All Congress sought to say 
and did say was that for income tax purposes all gains derived 
from the exchanges enumerated in the section were to be recog- 
nized in the event of a failure to obtain the required determination 
by the Secretary or his delegate prior to the exchange. The 
Commissioner of Internal Revenue, as the Secretary’s delegate, 
must always be afforded an opportunity to examine the facts and 
he must be satisfied that tax avoidance is not one of the principal 
purposes motivating the contemplated exchange. Otherwise, if 
gains result, they are taxable, but the section does not afford any 
grounds for claiming a loss. 

The Tax Court has held that no relief from taxation can be 
had by a taxpayer who neglects to comply with the provisions of 
Section 367, whether the neglect is intentional or unintentional 
(Texas Canadian Oil Corp. Ltd., 44 BTA 913). 

Section 367 applies to the following transactions: 

1. An exchange, in connection with a statutory reorganization, of (a) stock 
or securities of either a domestic or a foreign corporation for stock or securities 
of a foreign corporation and (b) stock or securities of a foreign corporation 
for stock or securities of a domestic corporation (Section 354). 

2. An exchange, in connection with a divisive transaction within the pur- 
view of Section 355, of (a) stock or securities of a domestic or foreign corpora- 
tion for stock or securities of a foreign corporation or (b) stock or securities 
of a foreign corporation for stock or securities of a domestic corporation. 


For this purpose a distribution without the surrender of stock is treated as 
an exchange. 
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3. Transfers of property for stock of a foreign corporation where imme- 
diately after the transfer the transferors are in control of the transferee 
(Section 351). 


4. Liquidations of foreign subsidiary into a domestic or a resident foreign 
parent corporation (Section 332). 

5. Exchanges by domestic or resident foreign corporation of property for 
stock or securities of a foreign corporation in connection with a statutory 
reorganization (Section 361). 


Misconceptions About the Section 


Taxpayers sometimes exhibit unjustified concern as to whether 
a ruling is needed by a corporation that proposes to exchange its 
own stock for stock in a foreign corporation or property of such 
a corporation. Section 1032 precludes the recognition of gain or 
loss to a corporation upon the receipt of money or other property 
for its stock (including treasury stock). That section is not one 
of those referred to in Section 367. Moreover, the latter section, 
by its terms, does not make any of the basis provisions of the law 
dependent upon a prior clearance by the Commissioner; therefore, 
it cannot be invoked either by the Commissioner or by a taxpayer 
to render any basis provision of the Code inapplicable. In con- 
nection with this point, we may also consider the situation where 
the question of the applicability of Section 334 (b) (2) arises. This 
provision of the Code is the codification of the rule of the Kimbell- 
Diamond case (187 F.2d 718) and permits a controlling corporate 
stockholder to give to the property received in liquidation of its 
corporation the basis of the stock it had purchased within a 
limited time previously, rather than have it take the same basis 
in its hands that it had in the hands of the subsidiary. By its 
terms Section 334 (b) (2) applies only if the stock of the liquidated 
corporation involved had been acquired by “purchase.” If, through 
a failure to comply with Section 367, shareholders exchanging 
stock of a foreign corporation for stock of a domestic corporation 
become liable for tax on any gain realized from the exchange, that 
fact would not be at all material in deciding whether such domestic 
corporation had made a “‘purchase” (as defined in Section 334 
(b) (3) ) of the stock of the foreign corporation. 

The Service in Rev. Rul. 55-45 specifically held that it was not 
necessary that it be established prior to the merger of domestic 
corporations that were subsidiaries of a foreign corporation that 
the transaction was not in pursuance of a plan of tax avoidance. 
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It appears that there was a needless fear in the mind of the person 
who asked for and obtained that portion of the ruling. The 
classification of the owner of the stock was unimportant. 

In connection with a transaction governed by Section 351, no 
clearance by a resident foreign corporation need be obtained if the 
transferee is a domestic corporation. It is not essential that any 
transferor be “considered as a corporation” in order for it to be 
a transferor participating in an exchange under Section 351. Hence 
it need not fear loss of “‘treatment as a corporation,” the sanc- 
tion imposed by Section 367. 

Likewise, the applicability of Section 351 does not depend upon 
the classification of the asset transferred in exchange for stock. 
Hence, Section 367 is no bar to any person desiring to transfer 
stock of a foreign corporation to a domestic one. 


Tax Avoidance 


That most important term, “tax avoidance,” is so freely used 
that there might appear to be no reason for any comment on its 
significance. It is not true, however, that it means the same to 
everyone. To most of us the term generally and rightly connotes 
a legal means employed for the purpose of wholly or partially 
relieving the person, property, or income from the impact of a 
taxing statute. It also connotes an intelligent reliance upon spe- 
cific statutes to accomplish through certain legal activities that 
normal, and not immoral, purpose of retaining for personal use 
or disposal a greater share of compensation for one’s industry or 
investment. No stigma attaches to the consummation of activities 
within the purview of the law. However, in the areas where 
Congress has attempted to close loopholes and eliminate inequities 
by statutory references to “tax avoidance,” it is usually wise to 
avoid litigation, as the chances of winning appear remote. In 
particular, in those situations covered by Section 367 the chances 
of victory are slight (Texas Canadian Oil Co., supra) and probably 
the chances of winning where Section 1491 (which imposes a tax 
on transfers of appreciated stock or securities to certain foreign 
entities) is involved are about the same. 


Purpose or Intent 


Intent being a state of mind, one might feel that the Com- 
missioner could never fairly administer a statute requiring an 
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interpretation of another’s intent, as it is always difficult for one 
person to know what another has in mind. However, this obstacle 
is surmounted by applying common sense. There is now ample 
authority for the Commissioner’s policy of determining intent from 
a study of the entire record in a specific case. Reasonable infer- 
ences from the facts presented turn the case for or against the 
taxpayer. This strongly emphasizes the importance, referred to 
hereinafter, of marshaling and presenting the facts attending and 
surrounding anticipated exchanges. 


Business Purpose v. Tax Avoidance 


It is extremely important for a taxpayer filing a request for a 
ruling to show such substantial “other purposes” for a proposed 
exchange that the Commissioner will be convinced that “tax 
avoidance” though potential was not a “principal purpose”’ moti- 

yating the plan presented. Where assets are to be transferred 
from a domestic corporation to a foreign one, a taxpayer must be 
prepared to explain why a foreign corporation should be able to 
carry on the business in question more economically or efficiently 
than the domestic corporation could. In many cases, decided 
advantages apart from taxes may be self-evident; nevertheless, it 
is incumbent upon the taxpayer himself to show those advantages. 
This can easily be done where the transferee will pay taxes to a 
foreign government in substantially the same amount as would be 
paid to the U.S. Government. Often a showing of the complete 
details of the plan and a projection of the ultimate benefits antici- 
pated may convince the Commissioner that other benefits so 
greatly outweigh tax benefits that the latter was not a principal 
purpose in formulating the plan. 

The condemned purpose need not outrank the acceptable ones 
in order to justify denial of a ruling. In this connection it is 
interesting to note that the various Code provisions pertaining to 
tax avoidance do not seem to be equally stringent. Where that 
term is used in some Code sections, a taxpayer needs to demon- 
strate only that tax avoidance was not the prime purpose. It 
would appear that some tax savings devices were not as offensive 
to the lawmakers as others. For example, in cases involving the 
applicability of Sections 269 and 357 (b) a taxpayer is burdened 
with the responsibility of proving that “tax avoidance” was not 
the principal purpose, whereas in cases applying Section 306 (b) (4) 
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as well as Section 367 the requirement that the proscribed purpose 
was not one of the principal ones must be met. 

A general discussion of the problems arising in applying Sec- 
tion 367 would not be complete without cognizance being taken of 
certain of the more controversial issues. 


Liquidations 


Perhaps number one in this area is that relating to the appli- 
cability of the section to the liquidation of foreign subsidiaries in 
a transaction that would be governed by Section 332 under 
ordinary circumstances. 

When Section 112 (b)(6) (Section 332 of the present Code) 
was enacted, Section 112(i) (Section 367 of the present Code) was 
amended to make it applicable to a liquidation otherwise within 
the purview of Section 112 (b) (6). Serious consideration of the 
impact of this modification of the provision of law in question 
would seem to justify, if not actually compel, the conclusion that 
the “plan of tax avoidance” envisioned by the legislature was 
some plan conceived at a time prior to the effective date of the 
transfer of assets from foreign to domestic jurisdiction. It could 
hardly have been the immediate plan of liquidation. 

By synthesizing the various steps in a “plan,” tax avoidance 
purpose may be evidenced. Taken as an isolated step, the mere 
transfer of assets to a domestic corporation rarely, if ever, would 
produce an income tax consequence disadvantageous to the 
revenue. On the other hand, when in pursuance of a plan to bring 
about a future tax-free liquidation, earnings and profits of a foreign 
corporation are withheld from distribution to the parent, and no 
other convincing reason for nondistribution can be shown, a pur- 
pose to avoid taxes is suggested. On the assumption that, in 
amending Section 112 (i) and in enacting Section 367, Congress 
was cognizant of such a technique being used to avoid U. S. 
income tax on earnings that would, if distributed, be income tax- 
able at the ordinary rates, any Commissioner would study tke 
record in each case to determine whether the liquidation was in 
fact a step in a plan of tax avoidance. A well-informed taxpayer 
or his advisers would be presumed to have been aware of the tax 
savings that would ensue if the provisions of Section 332 (ante- 
cedent Section 112 (b) (6) ) could be invoked to obtain tax immu- 
nity on earnings of a foreign corporation. 
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The approach of the Internal Revenue Service in solving this 
problem is much more practical and realistic than some tax men 
are prone to believe. The facts are considered most carefully and 
dispassionately by the Service personnel. 

A second controversial issue relates to transfers by domestic 
corporations of stocks of foreign corporations and certain intan- 
gibles, including “know-how,” to other foreign corporations in 
order that untaxed income of such corporations or group thereof 
may be made available to finance businesses in which the domestic 
transferor corporation has an interest. 

There are those who vigorously argue that the Commissioner 
should not object to this type of transaction. They say that in a 
strict serise mere postponement, instead of avoidance, occurs under 
such a set-up. The Commissioner has a logical and realistic re- 
buttal to this argument. There is no foregone conclusion that the 
judgment day, tax-wise, will ever come; hence avoidance may well 
exist, in the final analysis. To carry the “mere postponement” 
theory to the extreme would nullify the provisions of Section 367. 
No one can escape paying taxes rightfully due this year by pro- 
claiming an intention to pay in the future. The tax under Section 
531 on corporations improperly accumulating surplus is indicative 
of the attitude of Congress about accumulations of surplus by a 
corporation to afford temporary relief to shareholders. 

In addition to the “mere postponement” theory urged in regard 
to transfers to foreign corporations, another approach that has 
been observed should perhaps be described as “rationalization.” 
For illustration, this question is asked: 

“A parent corporation can put cash into a foreign subsidiary 
and the latter can then purchase the stock of other foreign corpo- 
rations. So why can’t a parent corporation put some of its prop- 
erties (which have not been turned into cash) into a foreign 
subsidiary so that it can buy the stock of other foreign corpo- 
rations?” 

If one taxpayer has the foresight to accomplish the result he 
desires without effecting a taxable event, that does not help 
another who cannot avoid a taxable event before he can obtain a 
given objective. A purchase is not a taxable event, but an exchange 
is such an event unless exempted by statute. No doubt the Com- 
missioner would be considered derelict in his duty were he to 
approve a transaction merely because some taxpayers had legally 
succeeded in avoiding tax. Ideally the tax burden should be 
equitably apportioned, but tax Utopia just hasn’t arrived. 
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Where the IRS Rules Favorably 


It is with some qualms that this area is discussed. Some basic 
principles have been established. Bearing in mind that the facts 
in two cases are seldom identical and that slight differences may 
completely change a tax result, we can attempt to interpret the 
trend indicated by studying the private rulings that have been 
issued. 

The Commissioner can be expected to attribute to any person 
formulating and submitting a plan for consideration sufficient 
knowledge of the law to evaluate the probable tax savings, if any. 
Hence, a denial of a purpose to avoid tax would be of no avail if 
avoidance is inherent in the plan. On the other hand, there would 
be clear sailing if under a plan little, if any, savings of the total 
income tax, domestic and foreign, would occur. In this category 
would fall the transfer of stock of a foreign corporation, operating 
in a country where the applicable rates are substantially the same 
as in this country, to another foreign corporation in exchange for 
the latter’s stock. Taking into consideration the credit allowable 
for foreign taxes, the element of tax savings would ordinarily be 
inconsequential. 

Although there are no set rules, other exchanges that more than 
likely would be approved, always assuming bona fide business 
purposes therefor, are those in connection with the following: 

1. A recapitalization constituting a reorganization as defined by Section 
368 (a) (1) (E) and by minority shareholders in a “mere change in identity, 
form, or place of organization.” 

2. Reorganization falling within definition (C) of Section 368 (a) (1) where 
the parties to the reorganization are foreign corporations. 


3. Acquisition by a domestic corporation of stock of a foreign corporation 
in connection with a (B) reorganization. 


4. Exchanges by minority shareholders of stock of one foreign corporation 
for stock of another in connection with a type (B) reorganization, provided 
only a minority interest in the acquiring corporation is received. 


Pa 


5. Divisive transactions that meet all of the tests prescribed by the 
Regulations on Section 355. 


In spite of remarks by some tax men to the contrary, the Service 
does not always require, as a condition for granting a favorable 
ruling, that all the earnings of a foreign subsidiary accumulated 
prior to the liquidation be distributed prior to liquidation under 
Section 332 or, if not, there be an agreement by the domestic 
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parent to include such earnings and profits as ordinary income 
upon the liquidation. If the history of the corporation, specifically 
the dividend history, fails to reflect, on the part of the subsidiary, 
a policy of withholding from distribution its earnings and profits 
as part of a “plan” of which the anticipated liquidation was also 
a component, the applicant for a ruling may expect sympathetic 
treatment from the Commissioner’s staff. Some distributions may 
be required in order to present a better picture but not necessarily 
all of the earned surplus. The amount of undistributed earnings 
and profits of foreign and domestic corporations are determined 
in the same manner. 


Preparing Requests for Mailing 


The format of the request is relatively unimportant, but it 
should be addressed to the Commissioner of Internal Revenue, 
Washington 25, D.C. The Regulations provide that the state- 
ment of facts and circumstances relating to the plan under which 
the exchange or distribution is to be made shall be under oath. 

It is the taxpayer’s responsibility to furnish an accurate and 
comprehensive statement of all the facts and circumstances sur- 
rounding and attending the proposed transaction. 

If prudence dictates the formation of a foreign corporation to 
‘arry on a particular business, the facts evidencing such soundness 
of judgment should be supplied. It cannot be too strongly empha- 
sized that a taxpayer should establish the absence of tax avoidance 
purpose. An unsupported declaration of such absence, even if 
accompanied by a statement of a good business purpose, may not 
suffice. Any available facts negating an inference of the prohibited 
purpose should be included in the statement furnished. In review- 
ing an application for a ruling, whether in an informal conference 
at the time the request is presented or later, the technician may 
suggest additional information that would strengthen the request. 
If, however, the ruling is based “solely on the information sub- 
mitted,” the taxpayer has no room for quarrel. Moreover, a failure 
to disclose all pertinent facts might cause an examining officer to 
challenge a transaction after the consummation thereof. Con- 
versely, arguments that have no relevancy might better be omitted. 
Although no weight can attach to economic aims of any adminis- 
tration in power, however wise or noble, applicants for rulings 
sometimes seek to invoke sympathy toward their plans by stress- 
ing those aims. 
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The exact data to be furnished with any application for a 
ruling depend upon the nature of the proposed transaction. 

If a transfer of assets to a foreign corporation by individuals 
is to occur, a schedule showing a description of such assets, the 
tax basis, and the fair market values should be furnished, together 
with the facts as to the business activities in which the transferee 
is to engage. If any assets other than those to be used in carrying 
on the business of the foreign corporation are to be transferred, 
the reason for the transfer should be fully shown. If a corporation 
proposes to transfer assets in exchange for stock of a foreign 
corporation, similar information is required, and the latest avail- 
able balance sheet of the transferor as well as a pro forma balance 
sheet of the transferee are necessary. If the transfer involves 
incorporating a branch of business being carried on in a foreign 
country, ordinarily the transfer of the inventories of that branch 
can be accomplished. If the facts indicate undue accumulations 
of inventories, an implication of tax avoidance may arise. Any 
transfer of inventories for purpose of immediate activation of a 
new business should be quite limited in amount if a clearance is 
to be anticipated. Impelling business reasons for inventory trans- 
fer may offset obvious tax advantages under some circumstances. 
The Commissioner must be afforded an opportunity of analyzing 
all the facts. 

If the transaction involved is a liquidation of a foreign sub- 
sidiary, not only a current balance sheet but also a history of that 
corporation should be given. This history would include the 
reasons for the original organization or acquisition of the corpo- 
ration, its earnings, and the dividends paid or the reason for a 
failure to pay dividends if one existed. As indicated before, the 
pragmatic test is the result of integrated steps of a plan. Any 
available evidence of the extent of tax savings will be helpful in 
obtaining the ruling. The amount of savings might be demon- 
strated by comparing the total domestic and foreign taxes actually 
paid with the amount that (a) would have been paid had the 
foreign activities been carried on as a branch of the domestic 
parent or (b) would have been paid had the earnings been dis- 
tributed, either as earned or otherwise or (c) would have been 
paid had a domestic subsidiary (including a Western Hemisphere 
trade corporation where appropriate) carried on the business. 

If exchanges in connection with a reorganization as defined by 
Section 368 (a) (1) (E), (F), or (C) are contemplated, the usual 
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information as to the history of the parties to the reorganization, 
the terms of the plan, the reasons for the transaction, and the 
ever-necessary balance sheets should be submitted. Similar infor- 
mation is needed in connection with exchanges under Section 355 
and, in addition, that always required to satisfy the Regulations 
on that section. 

Section 367 obliges the Commissioner to rule upon the filing 
of a request. Taking cognizance of the fact that taxpayers cannot 
proceed without a ruling if they are not to be automatically de- 
prived of reliance upon the sections referred to in Section 367, the 
Service handles these ruling requests as expeditiously as possible. 
Taxpayers who haven’t planned tax avoidance should have no 
real difficulty. 


The above article originally appeared in the December issue of the 
Journal of Taxation and is reprinted with the permission of that 
publication. 
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The Expense Account Problem 
By Henry B. Jordan (Washington Office) 


Employees’ expense accounts have been a problem for employers, 
employees and tax administrators alike for many years. Recently, 
however, increased attention has been focused on the problem and 
there have been many developments on the legislative and ad- 
ministrative fronts. This article summarizes such developments. 

With individual rates reaching high proportions and with the 
52% corporate rate showing every indication of becoming perma- 
nent, it becomes critically important that expense accounts be 
handled properly to assure the employer a business deduction for 
legitimate business expenses and the employee freedom from being 
taxed at today’s high rates on amounts received as expense al- 
lowances which do not represent income. 


Background 


Ever since the advent of our modern Federal income tax sys- 
tem in 1913, taxpayers have sought legitimate ways to reduce 
their income tax liabilities. This is an endeavor approved by the 
Courts, which have stated that no one owes any public duty to 
pay more than the law demands. Resolving a debatable expense 
deduction in the taxpayer’s favor thus has become a common 
practice over the years. This practice is considered by many to 
have two advantages: First, the income tax return might not be 
examined before the statute tolls for that year and, secondly, if 
the expense is challenged, a portion of it might be allowed under 
the rule of the George M. Cohan case (Cohan v. Commissioner, 
CA-2, March 3, 1930). In that case the Court held that the Yankee 
Doodle Dandy was entitled to some deduction for his entertain- 
ment expenses, even though he kept no account of them and his 
deductions were based on estimates. Recent developments, how- 
ever, suggest that taxpayers should take a fresh look at their 
expense account procedures and treatment for tax purposes. 

The vintage of the Cohan case points out that the Commis- 
sioner has long been enforcing the rule that a business expense 
must be not only ordinary and necessary, but substantiated as 
well. However, the combination of today’s higher tax rates, and 
changing social and economic conditions which require businesses 
to expend increasing sums on entertainment, travel, and other 


14 








The Expense Account Problem 


items, has led to even more attention by the Commissioner and 
others to the possibility of tax abuses through the use of expense 
accounts. Two significant steps were taken recently to discourage 
such abuses. Section 1.162-17 of the Income Tax Regulations 
was issued in 1958, and provides detailed and somewhat strict 
rules for reporting and substantiation of traveling and other busi- 
ness expenses of employees. Corporations and other employers 
were not overlooked, and in Technical Information Release No. 
221 (TIR-221) issued in April 1960, the Commissioner announced 
rules which the Service will follow in dealing with entertainment 
and employee expense accounts. 

Another indication of public attention to the expense account 
problem is the Senate-passed Clark amendment to the Tax Rate 
Extension Act of 1960, which generally would have denied a busi- 
ness deduction for entertainment expenses (other than for food 
and beverages), gifts in excess of $10 per year, as well as for dues 
to social, athletic, or sporting clubs. This was stricken from the 
bill in the House-Senate conference but was replaced by a pro- 
vision requiring the Joint Committee on Internal Revenue Taxa- 
tion to make a full and complete investigation and study of the 
operation and effects of present law, regulations, and practices 
relating to the deduction of expenses for entertainment, gifts, 
and dues, and to report to the Congress with recommendations 
for changes in the law and administrative practices. The same pro- 
vision directs the Secretary of the Treasury to report to Congress 
on the results of the enforcement program outlined in TIR-221, 
mentioned earlier. Both reports are due “‘as soon as practicable” 
in the 87th Congress. 

Finally, the platforms of both major political parties for 1960 
include promises of tax reform. The Democratic Platform states: 
“We shall close the loopholes in the tax laws by which certain 
privileged groups legally escape their fair share of taxation. Among 
the more conspicuous loopholes are ... deductions for extrava- 
gent ‘business expenses’ which have reached scandalous propor- 
tions.” And the Republican Platform includes: “‘To that end we 
favor... broadly-based tax reform...” and “Our tax structure 
should be improved ... to make it fair and equitable...” 

These recent indications of a new drive on an old abuse should 
be fair warning to all taxpayers. To emphasize the serious view 
taken of existing abuses and the determination of Congress and 
the Commissioner to stamp them out, Congress authorized 2,000 


15 








LYBRAND JOURNAL 


additional employees for the Internal Revenue Service for the 
1961 fiscal year. Of this total, 800 are already at work as internal 
revenue agents and another 600 as collection officers. 


The New Enforcement Program 


The machinery to accomplish the twofold purpose of checking 
on both the allowable expense deduction to the employer and the 
proper treatment of the expense item by the employee consists of 
a series of questions on the principal income tax forms, beginning 
with the year 1960. Specific questions deal with certain types of 
expense items where abuses often occur, such as expenses in con- 
nection with yachts, hunting lodges, conventions, vacations, etc. 
In addition, corporate employers are required to report informa- 
tion on their 1960 income tax returns with respect to the twenty- 
five officers with the highest total compensation determined by 
aggregating salaries and all other allowances, including expense 
account allowances. Partnership employers have the same re- 
quirements for the twenty-five partners with the highest indi- 
vidual totals. An individual proprietor has the same requirements 
for himself and his five highest-paid employees. Information will 
not be required, however, in the case of any officer, partner, em- 
ployee, or proprietor whose total compensation thus determined 
is less than $10,000. 

The term “expense account allowance” has been defined by 
the Service to mean amounts received as reimbursements or ad- 
vances, not including compensation, and amounts paid for or by 
the employer for expenses incurred by or on behalf of an officer, 
partner, employee, or proprietor, including all amounts charged 
through any type of credit card. The term does not include 
amounts paid for incidental expenses, goods purchased for resale, 
fringe benefits (hospitalization, etc.) or expenses which will be 
billed to a client by a professional employer. Advances outstand- 
ing at the close of a year for expenses to be incurred in the follow- 
ing year should be treated as if made in the later year, according 
to TIR-265, released November 9, 1960. 

TIR-221 euphemistically states: “An affirmative answer to any 
of these questions (on yachts, ete.) does not necessarily mean 
that the deductions claimed for any of these items will be ques- 
tioned or disallowed.” That statement should not be read with 
too much complacency, for it does not grant deliverance from ex- 
amination, nor does a negative answer to the questions mean that 
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this area will be neglected when the return is examined. It should 
be noted that the absence of either a negative or an affirmative 
answer may be interpreted by the returns classification officer as 
an invitation to have the return examined. 

In his letter of December 29, 1959, to leading businesses and 
trade associations announcing the new Service procedures, the 
Commissioner suggested that prompt changes be made in tax- 
payers’ reporting and accounting systems so that the new infor- 
mation required could be supplied and reported fully on 1960 
returns. The Service later issued a series of questions and answers 
on the new procedures and indicated that an employer’s records 
will generally be adequate for all reporting and substantiation 
purposes if they disclose: 

1. Why—the relation of the expenditure to the taxpayer’s business. The 
business purpose of the expenditure must be established. 

2. Who—the name of the person or persons entertained. 
3. When—the date of the expenditure. 


4. Where—the place of the expenditure, the recipient of the sums ex- 
pended, and the nature of the product or service received. 


5. How much—the amount of the expenditure. 

Explanations of unusual items and evidence of payment of 
large items should also be retained in the employer’s records. 

The Commissioner has also instructed all field offices to place 
increased emphasis on the examination of returns involving en- 
tertainment, travel, and expenses of a similar nature, and to con- 
tinue to apply the Cohan rule “cautiously” in those cases in which 
the taxpayer cannot adequately substantiate deductions claimed 
for such expenses. 


Taxpayer Procedures 


In view of the scope of the Commissioner’s new enforcement 
program and the emphasis on adequate records, procedures and 
records which have been satisfactory in the past may not meet 
the new requirements under TIR-221 and section 1.162-17. Em- 
ployers and employees will do well to review those documents 
and take the steps necessary to avoid the loss of legitimate busi- 
ness deductions or the inclusion in income of amounts which rep- 
resent merely expense allowances and not income. Revenue 
Rulings 54-195 and 54-497 are also required reading. The first 
of these provides guides to be used by internal revenue officers in 
determining the allowability and amount of travel, entertainment, 
and other business expenses, while the latter ruling sets forth 


17 








LYBRAND JOURNAL 


principles applicable in resolving problems concerning traveling 
and other employee expenses. 

Many employers have not required their employees to account 
for their expenses in accordance with what the Treasury considers 
to be acceptable business practices. There may be good reasons 
for this in the opinion of the employer, but the Treasury is en- 
titled to take counter-measures to prevent loss of revenue to the 
Government if the employee does not include any excess re- 
imbursement or expense allowance in his income. To overcome 
this deficiency, the Commissioner has announced that during the 
course of every examination of a return of a taxpayer who pays 
for travel, entertainment, and other business expenses of his em- 
ployees, the examining officer will ascertain whether the taxpayer 


> 


uses ‘“‘acceptable business practices” in requiring an accounting 
of business expenses incurred by his employees. Where the tax- 
payer’s method is found to be inadequate, the examining officer 
will make a list of the employees who received the expense allow- 
ances or reimbursements, and the amounts thereof. The Service 
will then determine the extent to which the returns of the em- 
ployees will be examined. Also, to encourage the establishment 
of “acceptable” internal accounting procedures for business ex- 
penses, section 1.162-17 relieves employees who properly account 
to their employers from the necessity of reporting expenses on 
their individual returns unless there is an excess reimbursement, 
which of course must be included in income, or an excess of ex- 
penditures over allowances. If the employee claims a deduction 
for the excess expenditures, he must itemize his total allowances 
and total expenses. The regulations section requires reporting in 
detail by the employee of all expenses and reimbursements, allow- 
ances, or charges made to his employer by the employee if he is 
not required to account to his employer for his business expenses. 

As to what constitutes “accounting to his employer,” Revenue 
Ruling 60-120 details what the Service will regard as adequate. 
It requires the employee to submit such detailed information as 
will enable the employer to determine whether the expenses 
claimed constitute ordinary and necessary business expenses in- 
curred in connection with the performance of services as an em- 
ployee. In general, this is the same type of information as that 
listed earlier, which the employer will require to substantiate his 
deduction. 

The maintenance of a good system of accounting for employees’ 
expenses not only complies with the requirements imposed by 
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law and regulations but also pays off in a double benefit for the 
employer. First, it serves as substantiation of the employer's 
legitimate business expenses incurred by his employees and, sec- 
ondly, it provides a fringe benefit to the employee by relieving 
him of the necessity of going through the detailed reporting and 
substantiation otherwise required by section 1.162-17. Not to 
be overlooked is the benefit accruing to the employer through a 
probable reduction in employees’ claimed expenses, once a detailed 
accounting is required. 

The Service has also provided that an employee will be con- 
sidered to be required to account to his employer for expenses if 
the employee is paid mileage or per diem not in excess of 125% 
of the amount authorized to be paid by the Government to its 
employees. Thus, an employee can receive up to 121% cents per 
mile for transportation and up to $15 per diem for out-of-town 
living expenses from his employer and be considered to have ac- 
counted to his employer. In many situations the use of a per 
diem and mileage reimbursement procedure may be most advan- 
tageous to both employer and employee and its use should be 
considered in such cases. 

In Revenue Ruling 60-282, issued on August 29, 1960, the 
Service published comprehensive rules and examples of situations 
in which rates in excess of the foregoing $15 per diem and 124% 
cents per mile will be approved as equivalent to an accounting by 
an employee to his employer under section 1.162-17. In substance 
the ruling holds that higher rates based on geographical differ- 
ences in costs may be recognized under section 1.162-17, but that 
higher rates based on differences in grade or salary of the employee 
will not be so recognized. 

As an aid to employees, the Service has issued Form 2106, 
“Statement of Employees Business Expenses,” a worksheet which 
is designed to help -he employee compute and support business 
expense deductions on his return. It is a 2-page form with sepa- 
rate schedules for car expenses, car depreciation, computation of 
car basis, and education expenses, as well as questions and sug- 
gested methods of computing allowable expense deductions. Use 
of the form is optional with the employee. 

In view of the new look in the Commissioner’s enforcement 
program, the maintenance of adequate records and supporting 
data on expense deductions by both employers and employees is 
the best way to assure the allowance of legitimate business ex- 
penses and to assure a quick and favorable examination by the 
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Internal Revenue Service. Any half-hearted attempt to get by 
on less is likely to end in a controversy with the Service and the 
possible disallowance of legitimate business expenses for want of 
substantiation. 

The serious consequences of a disallowance of employees’ ex- 
penses should not be overlooked. Not only is the employer dis- 
allowed a deduction, but the employee is charged with additional 
income. Revenue agents have standing instructions to report 
these employer disallowances for action in connection with the 
employees’ returns. Theoretically, an employer could contest a 
proposed disallowance on the grounds that it at least represents 
additional compensation to the employee. This argument is sel- 
dom made, however, either because of a desire to protect the 
employee’s interests or because the employee’s compensation may 
already be the maximum allowable under the “reasonableness” 
requirement. 


Forecast 


The Congressional interest shown in the expense account area 
suggests that eventually the Code may be amended to provide 
detailed and probably stricter rules for accounting for expenses. 
However, action of this sort in 1961 seems unlikely. The Secre- 
tary’s report to Congress on the TIR-221 program is expected to 
show that the new enforcement program is discovering and elimi- 
nating many of the abuses. Too, since much of the new enforce- 
ment program applies beginning with the 1960 returns, and since 
those returns will not be audited in quantity by the Service until 
late 1961 or later, Congress will be reluctant to act until the 
Secretary is able to give a complete report on the TIR-221 pro- 
gram at a later date. 

The Joint Committee report to Congress will undoubtedly 
reveal what most of us know now—that there have been flagrant 
cases of abuse in the expense account area. Although the Joint 
Committee has been directed to recommend changes in the law 
and administrative practices which in its judgment are necessary 
or appropriate, it is predicted that the report will recommend 
no legislative changes pending a further review of the results of 
the TIR-221 program. If this program and the 2,000 additional 
Internal Revenue Service employees authorized by Congress for 
the 1961 fiscal year show results, the eventual answer to the 
expense account problem may well be more of the same. 
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Important Aspects and Recent 
Developments in Renegotiation 
and Government Contracts 

By Henry M. Chick (Washington Office) 


Since enactment of the Renegotiation Act in March, 1951, Con- 
gress has amended the Act in six of the intervening nine years. 
The amendments were thirty-one in number of which nine related 
to procedural matters and five extended, from time to time, the 
terminal date of the Act. 

The remaining seventeen amendments might be classed as 
substantive in nature. They are of interest because in enacting 
them Congress seems to establish a trend over the years. It is a 
trend of narrowing the scope of renegotiation and increasing the 
number of exemptions from renegotiation. In only two of the 
seventeen amendments did Congress enlarge the scope of the Act. 
One amendment provided that brokers’ and agents’ commissions 
from principals under common control are not eliminated in 
determining whether the group exceeds the $25,000 floor and the 
other amendment removed the exemption formerly extended to 
subcontracts under contracts with tax exempt organizations and 
nontaxable organizations. Neither of these amendments signifi- 
cantly increases either the number or dollar amount of contracts 
subject to renegotiation. 

The remaining fifteen substantive amendments have restricted 
the scope of renegotiation. To summarize the important amend- 
ments: Congress 

1. Has increased progressively the ‘‘floor,’’ that is, the limit of receipts 
or accruals subject to the Act, from $250,000 to $500,000 to $1,000,000; 

2. Has extended the new durable productive equipment exemption to 
contracts as well as subcontracts; 

3. Has exempted contracts for the sale of standard commercial articles 
and services unless competitive conditions were such as not to reasonably 
prevent excessive profits, and when that form of the exemption proved difficult 
to administer, Congress redefined and enlarged the exemption to include “like” 
articles and services and “‘classes”’ of articles; 

4. Has exempted competitively bid construction contracts; 

5. Has twice increased the period over which renegotiation losses can be 
carried forward, the original one yetr carryforward being increased to two 
years and then increased to’five year s:and 


6. Has substantially reduced th number of agencies, contracts of which 
are subject to renegotiation. 
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Thus from the foregoing summary it will be noted that the 
major portion of the substantive amendments has taken the form 
of new exemptions or extensions of existing exemptions. Moreover, 
the Renegotiation Board seems to be administering the new 
exemptions in a manner consistent with the apparent intent of 
Congress to narrow the scope of renegotiation, i.e., the exemptions 
are not narrowly construed by the Board. 

The exemptions described above together with those initially 
included in the Act and those formulated by the Board permit the 
exclusion of at least twenty different kinds of contracts or sub- 
contracts. Some of these exemptions are mandatory; others are 
permissive, i.e., some may be waived by the contractor, others 
may not be waived. Some exemptions are available to the con- 
tractor at any time prior to the conclusion of the case; others must 
be claimed within certain periods or the right to the exemption is 
lost. Some may be self-applied by the contractor; others must be 
sought by the contractor from the Board. 

Thus it behooves a contractor with renegotiable sales in excess 
of the floor for any year to examine carefully the opportunities 
afforded by the various exemptions. The results of such an exam- 
ination could be (1) that the remaining renegotiable sales are 
below the floor or (2) that particularly profitable sales are removed 
from renegotiation. 

The recent decision of the United States Court of Appeals for 
the District of Columbia in the case of Boeing Airplane Co. v. 
Thomas Coggeshall, Chairman, The Renegotiation Board, may have 
a substantial impact on renegotiation proceedings in the future. 

Boeing had appealed to the Tax Court from a unilateral order 
of the Renegotiation Board. In the course of the proceedings in 
the Tax Court, Boeing sought a subpoena duces tecum requiring 
Coggeshall to bring to the Tax Court “all of the reports, corre- 
spondence, and other data contained in or constituting the files 
of the Los Angeles Regional Renegotiation Board and The Renego- 
tiation Board of the United States in connection with the renegotia- 
tion of Boeing Airplane Company for the year 1952 ‘a 
These files, the Court stated, included reports by certain Air Force 
procurement officials, by the Office of Review of the Renegotiation 
Board, and by the Office of Economic Review of the Renegotiation 
Board, in addition to memoranda, analyses, and other matter 
relevant to the deliberations of the Regional Board and the Board 
in Washington. The papers subpoenaed related not only to the 
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costs, efficiency and prices of Boeing but covered similar data 
with respect to Boeing’s competition. 

Boeing relied upon an alleged general right of the Tax Court to 
secure all relevant and material information, urging the useful- 
ness of the Board’s files for that purpose, and upon the more 
limited right to use the information to impeach the credibility of 
particular witnesses. Coggeshall resisted the subpoena on the 
grounds that Boeing had made no showing of necessity and that 
the documents were privileged. 

The Court of Appeals granted the subpoena holding that insofar 
as the Tax Court had expressed its own interest in the subpoenaed 
documents, it would seem that a sufficient showing of necessity 
had been made, and thus the Court disagreed with the Board’s 
suggestion that the subpoenaed documents were irrelevant. 

On the subject of privilege, the Board apparently asserted the 
claim particularly with regard to recommendations to the Board 
by those in concert with it. The Court of Appeals agreed with that 
claim insofar as the documents dealt with recommendations of 
policies which should be pursued by the Board or as to decisions 
which should be made by it. However, it was recognized that the 
files of the Board might well contain investigatory or other factual 
reports by Board employees or reports and recommendations from 
persons outside the Board which were relevant to a determination 
of excessive profits. Even with respect to cost, price and per- 
formance data of other contractors in the Board’s files, the Court 
said, the secrecy imposed by statute did not provide immunity 
from subpoena duces tecum. 

The Solicitor General did not seek a writ of certiorari and the 
decision has become final. 

The importance of this decision in renegotiation is that in the 
past the Board has not been inclined in the course of its proceed- 
ings resulting in refund determinations to disclose to contractors 
the nature of performance reports on the contractor from govern- 
ment agencies or higher tier subcontractors. Nor has the Board 
been inclined in such proceedings to disclose what competitors, 
if any, have been compared with the contractor and the nature 
of such comparisons. Faced with the absence of such data, some 
contractors have felt that such comparisons as were made in 
“amera by the Board, were not meaningful comparisons and had 
the contractor had the. opportunity, it could have successfully 
rebutted any conclusions unfavorable to that contractor. Other 
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contractors have felt that others in like circumstances have been 
treated better in renegotiation than they. It is easy for such 
beliefs to develop in the presence of the Board’s refusal to dis- 
close relevant information. The Court of Appeals observed that 
justice is usually promoted by disclosure rather than secrecy. It 
is believed that, because of the opinion, renegotiation in the future 
may be conducted in a more satisfactory climate. 


Developments in the Field of Government Contracts 
in Past Year 


There have been a few developments in the field of government 
contracting which might be of interest. These developments are 
summarized as follows. 


(1) Negotiated contracts: Hearings before subcommittees of both the Senate 
and the House Armed Services Committees disclosed criticism of the use of 
negotiated contracts by the armed services. Military procurement is governed 
largely by the Armed Services Procurement Act of 1947 which requires that 
contracts bé awarded on the basis of sealed advertised bids except under 
certain circumstances. These exceptional circumstances are seventeen in 
number. The subcommittees were advised that from 1954 to 1959 negotiated 
military procurement increased from $9.7 billion to $21.3 billion, while adver- 
tised procurement had only increased from $1.8 billion to $3.3 billion. Thus, 
on the 1959 figures, negotiated contracts comprised almost 90% of the total. 

H. R. 12572 attempted to change this emphasis by the services on nego- 
tiated contracts but Congress adjourned without acting upon it. 

(2) The Armed Services Procurement Regulations were amended so that 
small business concerns could get progress payments under certain circum- 
stances. Formerly the making of progress payments to subcontractors was 
optional with prime contractors. Now the contract provisions have been 
revised to require progress payments to small business concern subcontractors 
where the lead time is in excess of six months. Moreover, the new provisions 
state that the need of such a subcontractor for progress payments will not be 
considered an adverse factor in the award of subcontracts. 

(3) For the first time, formal, policy-establishing cost principles exist for 
civilian agency contracting and contract settlements. These key rules were 
issued by General Services Administration as part of the basic Federal Pro- 
curement Regulations. They are permissive except as to determining costs 
under research contracts with educational institutions. For example, principles 
for use in cost-reimbursement type supply and research contracts with com- 
mercial organizations and construction contracts may be incorporated by 
contracting agencies. Prior to these rules, General Services Administration 
had never set forth standards for allowance or disallowance of costs. It had 
left such determinations to the various civilian contracting agencies. 

(4) S. 3487, signed by the President on September 2, 1960, prohibits 
kickbacks on all negotiated contracts. The prior 1946 statute related only 
to cost plus fixed fee and other cost reimbursement type contracts. 
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Recent Supreme Court Decisions 
Involving Depreciation; The 
Shape of Future Treasury 
Policies 


By William Morris (New York Office) 


The Supreme Court reviews basic principles applicable to depre- 
ciation cases rather infrequently. They were clearly enunciated 
as far back as 1927 in Ludey, 274 U.S. 295, where the Court stated 
that the aggregate of depreciation allowances plus the salvage 
value should equal the basis of the property at the end of its 
useful life in the business. In June 1960 the Court cleared the 
air of new uncertainties created or emphasized by the liberaliza- 
tion of allowable depreciation methods permitted for the first 
time by the Internal Revenue Code of 1954, and explained in the 
Commissioner’s greatly expanded Regulations thereunder. Massey 
Motors, Inc., Robley H. Evans, affirming C.A.-5, 264 F. (2d) 552, 
reversing C.A.-9, 264 F. (2d) 502; and The Hertz Corporation, 
affirming C.A.-3, 268 F. (2d) 604. 

These decisions may be summarized as follows: 

(1) The useful life of depreciable property has always meant the period 
of its employment by the taxpayer in the business, rather than the total 
economic life in the hands of all owners of the property. This meaning was 
applicable under both the 1935 and 1954 Codes, successive Treasury Regula- 
tions, and administrative practices of the Treasury. Thus the Regulations 
under the 1954 Code are effective retroactively, despite the delay in promul- 
gation until 1956. 

(2) Where depreciable assets are not employed in a business for their full 
potential economic life, salvage value must be estimated on the basis of 
estimated resale or second-hand value. The arbitrary use of scrap, junk, or 
zero values would provide opportunities for benefits from substantially lower 
capital gains rates which were not the intent of Congress. 

(3) The declining balance system of computation under the 1954 Code 
does not inherently permit depreciation deductions in excess of an estimated 
reasonable salvage value. Congress intended that the aggregate depreciation 
allowances be the same irrespective of the depreciation method employed. 
Accordingly, the depreciation allowances must terminate when the amount 
of estimated salvage is reached. 

In these cases the argument over useful life developed chiefly 
because the taxpayers were disposing of leased vehicles before the 
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minimum three-year holding period. The use of the 1954 Code 
declining balance method is restricted to assets having a useful 
life of three years or more. Under these circumstances the tax- 
payers contended that the useful life was based on the longer 
economic life. Ordinarily taxpayers do not assert that deprecia- 
tion rates should be based on a potential economic life which is 
longer than the usage of property in their businesses. If they did, 
lower depreciation rates would be applied. 

The ordinary situations where taxpayers apply higher rates 
has caused numberless disputes with the Treasury. Taxpayers 
have felt, and justly so, that future economic factors should be 
given greater weight in determining useful lives because of the 
potential obsolescence factors. The extent thereof simply cannot 
be determined from a statistical study of the company’s past re- 
tirements of property or the average useful lives shown in Treas- 
ury Bulletin “F’, or merely from inspection of physical char- 
acteristics of the property. Taxpayers usually feel that their 
judgment should not be superseded by a 20-20 hindsight review 
by Revenue or Engineering Agents long after the return is filed 
and the uncertainties as to obsolescence which existed when the 
return was filed have been perhaps eliminated at the date of the 
Treasury’s examination. The conditions which are present at the 
end of each year, including estimates of future economic factors 
and potential obsolescence, should govern the determination of 
the depreciation rate. 

It is obvious to all concerned with estimates of useful life and 
salvage values that wide differences of opinion between taxpayer 
and Treasury can exist in good faith. Unfortunately the taxpayer 
must sustain the burden of proof which is frequently an impos- 
sible achievement. This may place an intolerable burden on the 
business man. Frequently the risks of substantial investment in 
fixed assets require an early recovery of costs via depreciation 
deductions particularly in areas where the pace of technological 
and economic changes has been greatly accelerated. Otherwise 
the business man may feel unable to expose himself to capital 
risks for the lengthy periods shown by Bulletin “F’’. 

The Treasury has recognized the existence and significance of 
these problems, the complaints of taxpayers of harassment on 
depreciation rates, and the impact on the national economy if 
taxpayers are burdened with retroactive changes in depreciation 
rates. In 1953, the Treasury announced a new policy of not dis- 
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turbing taxpayers’ deductions for depreciations generally, unless 
the need was clear and convincing. This policy was incorporated 
in the Regulations under the 1954 Code. Sec. 1.167 (a)-1 (b) 
states that: . . . estimated remaining useful life shall be redetermined 
only when the change in the useful life is significant and there is a clear and 
convincing basis for the redetermination. 

Sec. 1.167 (b)—(0) states that: Generally, depreciation deductions so 
claimed will be changed only where there is a clear and convincing basis for 
change. 

Despite this apparent change in attitude, however, the Treas- 
ury has switched to a strong attack on salvage values in recent 
years, with a related effect on depreciation. In the Cohn case, 
C.A.-6, 259 F. (2d) 371, aff'g D. C. Tenn., which was decided 
in 1958, the government’s positions on salvage and depreciation 
issues were sustained. It was held that where the actual salvage 
value (sales price) exceeded in the year of disposition the unde- 
preciated basis of the asset at the beginning of the year, no de- 
preciation would be allowed for the year of disposition. The 
grounds for this decision were as follows: 

(1) Depreciation involves both useful life and salvage; if depreciation may 
be determined and redetermined for current and future years, salvage is 
logically in the same position; 

(2) See. 1.167 (a)-1 (c) of the Regulations states: ‘‘However, if there is 
a redetermination of useful life... . . , salvage value may be redetermined 
based upon facts known at the time of such redetermination of useful life.” 

In the aforementioned Massey Motors, Inc. and Robley H. 
Evans cases, the Supreme Court concluded that the depreciation 
base is . . . “the cost of the property to the taxpayer less its 
resale value at the estimated time of disposal.”” Furthermore it 
stated that, “Obviously a meaningful annual accrual requires an 
accurate estimate of how much the depreciation will total. The 
failure to take into account a known estimate of salvage value 
prevents this . . .” (dtalics supplied). The Court did not sug- 
gest that the actual sales price in the year of retirement should 
be substituted for the salvage estimated at the time of acquiring 
the asset. Furthermore, the Regulations state in Sec. 1.167 (a)- 
1 (c) that “Salvage value is the amount (determined at the time 
of acquisition) which is estimated will be realized upon sale.” 

According to the Cohn decision, a taxpayer loses all benefit 
from depreciation under these circumstances even though the asset 
is held and used during the year of disposition. In the writer’s 
opinion the benefits from capital gains rates should be available 
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to taxpayers where there is an increase in price levels or rise in 
values, between date of acquisition and disposition, because of 
war or other unforeseen shortages. Estimated salvage value should 
not be equated with actual sales prices. 

Recently, the Treasury has expressed an intention to reduce 
the controversies over useful life and salvage values by permitting 
greater flexibility or discretion to taxpayers as to useful lives. In 
February, 1960 a Treasury-sponsored bill would have eliminated 
most of the present capital gains tax benefits from the sale of 
tangible personal property. The Treasury believed that this bill 
would reduce the harmful effects of any overstatement of depre- 
ciation in the years prior to disposition. It stated that this legis- 
lation would pave the way for further liberalization of depreciation 
rules either by statute or administrative practice. 

Although Congress did not enact the bill, the proposed treat- 
ment of capital gains will probably be presented again at the 
next session. The Treasury has mailed a survey questionnaire to 
over 6,000 taxpayers representing the largest and smaller corpo- 
rations. The questionnaire requested data as to plant investment 
and depreciation reserves, treatment on books, opinions as to 
adequacy of current depreciation allowances and more desirable 
methods of depreciation, willingness to accept ordinary income 
tax rather than capital gains tax rates on gains from sale of de- 
preciated property if higher rates of depreciation were allowed, ete. 

Despite the announced intention of reducing depreciation con- 
troversies if proposals as to capital gains are adopted, the Treas- 
ury is apparently considering the reactivation of its Engineering 
Section in reviews of depreciation rates, usually in the case of 
larger companies. Since the 1953 policy statement as to disturb- 
ing depreciation deductions and incorporation of this policy in 
the Regulations, there has been a sharp decrease in such exami- 
nations of depreciation by the Engineering Section. Formerly the 
Engineering Section could select returns for periodic review at its 
own discretion. Under the present administrative rules of the 
Treasury, the Revenue Agents have had the sole responsibility 
for referral of cases to the Engineers. If the prior method of 
selecting cases is restored, many taxpayers will undoubtedly feel 
that the Engineering Section’s past emphasis on statistical retire- 
ment history in preference to considerations of future obsolescence 
will result in difficulties and controversies over depreciation rates 
and salvage values. In the long run such treatment may have 
harmful economic effects with resulting loss in tax revenues. 
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Tax Planning for the 
Security Holder 


By Robert E. Hensel (New York Office) 


Particularly comprehensive and accurate booklets are available 
from brokers and banks setting forth the ground rules for timing 
security transactions so as to benefit to the maximum taxwise, 
such as taking short-term losses in a year that you have short- 
term gains, and not in a year of long-term gains, and taking short- 
term gains in a year that encompasses long-term losses. These 
same pamphlets also describe the means available for preserving 
‘apital loss carryovers that are about to expire because they are 
five years old, by means of purchasing shares of regulated invest- 
ment trusts that are going to have large net long-term capital 
gains distributed during the year (or that even accumulate the 
gains rather than distribute them since an amendment to the law 
effective January 1, 1957!) or by means of selling and immediately 
repurchasing securities in which you have a profit, thus marking 
up the tax cost of the securities. The wash sales provision? does 
not apply to securities sold at a profit and no 31-day waiting 
period is required. Obversely, they will tell you how to “freeze” 
your capital gain in a security without registering the gain for 
tax purposes during the year by selling a similar quantity of the 
stock short and then waiting until a later year to close out the 
transaction by matching the identical short and long position 
maintained by you. 

You no doubt have been given prospectuses on Small Business 
Investment Company stocks that have stressed the fact that your 
loss will be an ordinary loss but the profit will be capital gain. 
And now you may invest in a Real Estate Investment Trust4 
that is treated similarly for tax purposes to a Regulated Invest- 
ment Company with the corporate tax eliminated and the profits 
and capital gains taxed to the shareholder, thus making real 
estate (with its tax throw-off from rapid depreciation) an at- 
tractive investment to the masses through corporate shares as 
the investment medium, instead of having to purchase an un- 
divided interest in a particular property, which at best has been 
fraught with difficulties and complications, effectively frustrating 
the small investor. 
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Much has also been written concerning mining properties, 
particularly oil ventures, with the percentage depletion tax bene- 
fits available to the investor. Oil stocks and mining stocks have 
not fared well in the market in recent years, despite the tax 
advantages claimed for them through the depletion allowance and 
the Democratic platform, as adopted at Los Angeles, will not be 
helpful, to say the least, and Cannelton® has already created tax 
liabilities that are one big headache to mining companies; how- 
ever, the headache has been somewhat ameliorated by the election 
granted to such companies to elect “kiln-feed” cutoff points by 
November 15, 1960.6 

Traders and investors with margin accounts have no doubt 
been alerted by their tax advisors to inform their brokers that no 
lending of their margin account stocks to short traders should be 
permitted in order to protect themselves against loss of their 4 per 
cent dividend received credit? on the stocks in their margin 
account.§ 

If the premise on which this ruling is predicated is sound, it 
would appear to follow that a person could sell short a security 
just before it goes ex a stock dividend or a spin-off and deduct 
the value of the new stock on the ex-date as an investor expense%”* 
(an ordinary deduction) and then register a short-term profit on 
a subsequent closing of the short sale by purchasing the number 
of shares sold short originally (which, everything else being equal, 
would cost much less than the original shares sold short). The 
dividend or spun-off stock would be a separate short sale of that 
stock, sold short at the value on the ex-date, and gain or loss 
would be realized on the purchase of such stock later and closing 
out the short position. Private rulings to this effect have been 
issued in the past. In the last several months there have been 
articles on the subject,®” and the publicity apparently frightened 
the Service into hastily issuing a published ruling on the subject 
recently,® diametrically opposite to the earlier private rulings, in 
order to discourage investors from such tax planning. The ruling 
expressly deals with stock dividends and liquidating dividends, 
but does not deal with nontaxable dividends such as a spin-off, or 
a taxable property dividend. It treats such items as a capital 
expenditure, apparently on the theory that such distributions 
bring about a diminution of the capital represented by each of 
the shares to be returned. However, so does an ordinary cash 
dividend, for if you have an order to buy or sell stock with a 


30 





Tax Planning for the Security Holder 


broker, the price is adjusted by the amount of any ordinary cash 
dividend with respect to which the stock goes ex while your order 
is pending. Similarly, the earlier ruling, dealing with stock bor- 
rowed from a margin account for a short seller, does not limit its 
application to an ordinary cash dividend and what would the 
Service do to the holder of the borrowed stock if he received the 
amount of a liquidating dividend “made good” to him by the 
short seller? The theory of the earlier ruling appears to be that 
he did not receive the “dividend” from the distributing corpora- 
tion and hence cannot obtain a dividend received credit. Pre- 
sumably, what he gets from the short seller, whether an ordinary 
cash dividend or a liquidating or stock dividend, is just ordinary 
gross income to him and taxable in full; he sold nothing and has 
no basis to apply against the amount received by him from the 
short seller. 

Despite the Service position, which is open to serious question, 
taxpayers may desire to try the plan, as the only risk appears to 
be the expense of the short sale, principally commissions and 
stock transfer taxes. If a taxpayer has stock losses (and he’s 
lucky if he doesn’t these days) he can sell short a stock that is 
about to go ex a substantial stock dividend and then cover his 
short-position in the old stock and the dividend stock, realizing a 
short-term capital gain and taking an ordinary deduction for the 
value of the dividend stock on the ex-date. If the courts sustain 
the Service position he is out only the expense of the short sale; 
if the taxpayer position is sustained, he has used his capital losses 
to offset his short-term capital gain and has an ordinary deduction 
for the value of the dividend stock. 

The more sophisticated high bracket taxpayer investor will be 
interested in recent developments in the field of the “Livingstone” 
plan where the investor hopes to get a deduction for interest paid 
at a 90 per cent tax saving and pick up long-term capital gain of 
a substantially equivalent amount at a 25 per cent tax rate. The 
chief executive of Prudential Insurance Company was forced to 
abandon his plan recently because of resistance by the New Jersey 
State Insurance Department.!® Persons not subject to pressure 
from public authorities, other than the Internal Revenue Service, 
may wish to try their luck with such a plan. 

Mr. Stanton!! recently won his case in the Tax Court of the 
United States, although it should be noted there were three dis- 
senting opinions and the case is presently on appeal to the Second 
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Circuit Court of Appeals. The issue on which Mr. Stanton won!? 
in the Tax Court involved the purchase and sale of $5,000,000 of 
short-term Treasury notes financed through bank borrowings. 
The notes (144%, due March 15, 1955) were purchased in the 
open market in 1953 for a price less than par, plus accrued in- 
terest to date of purchase. The taxpayer borrowed $5,000,000 
from four banks at 3) per cent on his promissory notes due 
March 15, 1955. The taxpayer expected that the profit on the 
sale of the notes would exceed the excess of the interest on his 
borrowings up to the date of sale over the net interest on the 
Treasury notes to the same date by a substantial amount. The 
Treasury notes were delivered to the banks as collateral for the 
loans and the excess of the loans over the cost of the notes was 
paid to the taxpayer. The taxpayer also paid at that time ad- 
vance interest on his loan of $151,830.77. The taxpayer sold the 
Treasury notes at various dates in 1954 beginning February 3 at 
a price slightly in excess of par plus accrued interest. However, 
he had expected the banks would terminate the loans when he 
chose to sell the Treasury notes and refund to him all unearned 
interest which they had received on the loans, but they refused 
to do so and he had to delay the sale of the Treasury notes until 
he had concluded negotiations with the banks on this point. 

The net interest charge in 1953 of $173,474.78, paid by tax- 
payer in that year, was deducted in his return for that year. The 
net interest charge in 1954 was $13,500 which he deducted in his 
return for that year. The excess of the amount realized from the 
sale of the Treasury notes over cost was reported in taxpayer’s 
1954 return as long-term capital gain in the amount of $99,218.75. 

The Commissioner, on audit of the return for 1953, added to 
interest income $15,855.99 interest received on the Treasury notes 
in that year and disallowed the deduction of $173,474.78, taken 
as net interest deduction in the return for that year. 1954 was 
not involved in the Tax Court proceedings. If the banks had 
permitted the loans to be terminated and had charged interest on 
the loans only up to date of sale of the Treasury notes on Febru- 
ary 3, 1954, the capital gain would have been $92,093.75, and the 
net interest up to that date would have been $60,910.47, thus re- 
sulting in a net profit over-all from the transaction of $31,183.28. 
However, because of the adamant position taken by the lending 
banks, the taxpayer was forced to pay interest of $125,999.69 in 
excess of the $60,910.47, and he could find no use for the borrowed 
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money after the sale of the Treasury notes and had none in mind 
when he borrowed the money. 

The majority opinion of the Tax Court allowed the deduction 
of the full net interest as taken by the taxpayer in his 1953 return, 
pointing out that all interest paid on indebtedness (except to 
carry tax exempt items) is deductible and that in the case of a 
cash basis taxpayer it is deductible in the year paid. Apparently 
the Commissioner conceded in his brief “the reality and validity 
of the series of transactions.”” The Court stressed the fact that 
the transaction would have been profitable over-all before taxes if 
the banks had permitted him to terminate the loans. The “Liv- 
ingstone”’ type!® cases were distinguished on the basis that they 
were a “sham” with no real money being passed on behalf of the 
taxpayer. As to the capital gain in 1954 the dictum of the Tax 
Court is as follows: “The taxability of the excess of the amount 
realized from the sale of the Treasury notes in 1954 over their 
cost is not an issue in this case, but it was a transaction entered 
into for profit, and which resulted in a profit if that is material 
here.” 

If this decision is upheld it would appear that a “‘real’’ trans- 
action, where there is a bona fide borrowing from outsiders, will 
result in deductibility of the interest paid for federal income tax 
purposes and presumably the capital gain will be taxed at capital 
gain rates. A caveat may be in order (aside from the fact that the 
case is on appeal): it may be necessary that the transaction have 
the possibilities of a profit before taxes, and not simply the possi- 
bility of a profit after taxes (i.e., the profit resulting only from the 
differential in ordinary income tax rates and long-term capital 
gain tax rate of 25 per cent). 

Another area that has a double barreled tax savings appeal to 
elderly persons particularly is dealing in defaulted bonds, dealt in 
“flat,” i.e., no accrued interest being figured separately from the 
price of the bond. In such a case the courts have held that sub- 
sequent payment of the interest in default at date of purchase is 
a return of capital and any amount received in excess of cost is 
capital gain income.!4 The Service had previously disagreed and 
ruled that such excess was taxable as ordinary income. Recently 
the Service has acquiesced in the court cases on this point and 
now rules that such excess amount is capital gain income.!® This 
rule does not apply to interest paid, which has accrued since the 
date of purchase of the bond, but this rule is easily avoided by 
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simply selling the bond and then immediately repurchasing it, 
thus converting the interest subsequently accrued into capital 
gain income. 

Such tax treatment is a definite advantage to an investor. He 
pays no tax until the amount received on the security exceeds his 
cost, and then any excess amounts are taxable as capital gains. A 
comparable investment is in a security that pays nontaxable divi- 
dends, because the distributions are not out of “earnings and 
profits’’,!7 but there are very few such securities available today. 
Outside the securities field improved real estate and mineral prop- 
erties afford a somewhat similar shelter in that you apply de- 
preciation or depletion reserves to the profits from operations, but 
no capital gain advantage can accrue to you in that situation 
unless you dispose of the property. 

A further tax advantage is available in the “flat” bond in the 
field of the tax loophole permitting tax basis to be increased on 
death of the holder!® to fair market value at that time. Thus, 
Mr. X can purchase a bond “‘flat” today for $200, hold it and col- 
lect interest on it of $250, paying capital gains tax on the last 
$50 collected and then die, leaving the bond to his son, Y. If 
the bond has a value of $750 at the date of X’s death, the bond 
has a basis in Y’s hands of $750. Presumably if the bond is trad- 
ing “‘flat’’ at X’s death, Y will be able to continue reporting the 
interest accrued up to X’s date of death as a return of capital; 
if not, Y could achieve this result for a certainty by selling the 
bond and repurchasing it. 

A word of caution—the sword can be two-edged—if tax exempt 
municipals or states are purchased flat, the same rules apply and 
the accrued interest at date of purchase is applied against basis 
when paid, thus turning what would otherwise be tax exempt in- 
terest into a capital item that may result in capital gain when the 
bond is sold or retired.!9 
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Current Problems in Taxation 
of Life Insurance Companies 


By Stanley C. Simon (Dallas Office) 


Many years ago Judge Learned Hand offered the following com- 
ments on the income tax statute: 

In my own case the words of such an act as the Income Tax, for example, 
merely dance before my eyes in a meaningless procession: cross-reference to 
cross-reference, exception upon exception—couched in abstract terms that 
offer no handle to seize hold of—leave in my mind only a confused sense of 
some vitally important, but successfully concealed, purport, which it is my 
duty to extract, but which is within my power, if at all, only after the most 
inordinate expenditure of time. I know that these monsters are the result of 
fabulous industry and ingenuity, plugging up this hole and casting out that 
net, against all possible evasion; yet at times I cannot help recalling a saying 
of William James about certain passages of Hegel: that they were no doubt 
written with a passion of rationality; but that one cannot help wondering 
whether to the reader they have any significance save that the words are 
strung together with syntactical correctness.! 

These comments were made long before Congress enacted the 
Life Insurance Company Income Tax Act of 1959. One wonders 
what Judge Hand would say of it. This statute is somewhat 
more complicated, in the author’s opinion, than the Korean Ex- 
cess Profits Tax and 1954 Code section 341 put together; but it 
is designed to do one relatively simple thing. 

Before 1958 insurance companies were taxed on a fraction of 
their net investment income only. No tax was imposed upon 
their mortality and loading gains, because these were too difficult 
to ascertain. Twelve months is too short a period to tell whether 
a company has underwriting gains or losses; the ideal period would 
be the entire length of a company’s existence. Since our Federal 
income tax is based on the annual accounting theory, Congress 
took the easy way out, and taxed only the company’s share of 
its net investment income. 


Summary of Tax Computation 


Effective for taxable years beginning after December 31, 1957,? 
the new law establishes a three-phase tax base. These three 
phases, plus the capital gains tax, which is effective for taxable 
years beginning after December 31, 1958,° are designed to impose 
a tax on a company’s entire taxable income. On the other hand, 
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Congress recognized the difficulties inherent in attempting to as- 
certain whether a company had underwriting gains or losses. 

If accountants were to design a statute to tax life insurance 
companies, they probably would require a company to include in 
income all receipts from investments, premiums, etc., and would 
allow deductions for all costs, including a reasonable provision for 
losses. This would be a simple, logical solution—Congress did not 
adopt it! Instead, it came up with the four-fold formula men- 
tioned before. 

Phase 1 consists of the company’s taxable investment income 
or, if smaller, its gain from operations.4 The latter phrase refers 
to both taxable investment income and underwriting profits, that 
is, it means “all” ordinary income. 

If the gain from operations exceeds the taxable investment 
income, under Phase 2 fifty per cent of the excess is included in 
the tax base. Including only half of the underwriting profits 
recognizes the difficulty of ascertaining them; in the case of stock 
companies the other half is added to the policyholders’ surplus 
account. When the company recognizes the fact that the amounts 
added to the policyholders’ surplus account really constitute prof- 
its, and demonstrates such recognition by distributing them to its 
shareholders as dividends, they are taxed under Phase 3.6 If the 
policyholders’ surplus account gets too large, the excess is treated 
as if it had been distributed as a dividend.? 

To summarize, the tax base consists of (Phase 1) taxable in- 
vestment income, or if smaller, gain from operations; (Phase 2) 
if the gain from operations exceeds the taxable investment in- 
come, an amount equal to the fifty per cent of such excess, plus 
(Phase 3) the amounts subtracted from the policyholders’ surplus 
account for the taxable year. The total of these three amounts 
is subject to tax at regular corporate rates, that is, thirty per cent 
on the first $25,000 of taxable income and fifty-two per cent on 
the excess.3 Because of the newness of the concepts, Congress 
provided a transitional period for the Phase 3 tax. For the years 
1958, 1959, and 1960, the tax under Phase 3 is limited to none, 
V4 and %%, respectively, of the tax occasioned by the inclusion in 
the tax base of the amount subtracted from the policyholders’ 
surplus account.? It should be noted that, even if the company 
has a loss from operations, any amount subtracted from the policy- 
holders’ surplus account is subject to tax under Phase 3.1° 
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Effective January 1, 1959, Congress imposed a 25 per cent tax 
on the excess of net long-term capital gain over net short-term 
vapital loss.!! Because of difficulties in applying the proration 
concept, which will be discussed later, this 25 per cent tax is 
imposed as a separate—not an alternative—tax; it is payable even 
if the company has a loss from operations for the year. For years 
beginning after December 31, 1958, the excess of net short-term 
‘apital gains over net long-term capital losses is included in the 
tax base under Phase 1.12 For 1958 and prior years, all capital 
gains were exempt. 

Any company which was on the cash basis in 1957 must switch 
to an accrual method of accounting in 1958 and must make 
appropriate adjustment at December 31, 1957, to prevent omission 
and duplication of income and deductions. Any deficiency result- 
ing from this adjustment is payable over ten years, without 
interest, starting March 15, 1960. Any overpayment is treated 
as an overpayment of 1959 tax.12* 

To discuss the Life Insurance Company Income Tax Act of 
1959 in detail would require a book, not an article. Consequently, 
the remainder of this paper will be devoted to the discussio. of 
some of the trouble spots; only that can be accomplished in a 
paper of reasonable length. 





Proration of Income Between Company and Policyholders 


One of the basic concepts upon which the Life Insurance 
Company Income Tax Act of 1959 rests is the proration theory. 
Under this theory, each and every item of the company’s income 
must be prorated between the company and the policyholders. 
The estimated amount necessary to pay claims is excluded from 
the company’s gross income under Phases 1 and 2; the rest of 
each item is included in the tax base. Needless to say, Congress 
provided a complicated formula for calculating the amount which 
will be needed to pay claims.!8 

Among the factors which are taken into account in allocating 
investment income between the policyholders and the company 
is the interest paid.!4 There is a problem in connection with such 
interest. The question arises from the word “paid.” Does this 
require an insurance company to determine interest expense on 
the cash basis? At first blush this would appear to conflict with— 
and supersede—the general provision which requires an insurance 
company to report income under an accrual method of accounting. 


38 








Problems in Taxation of Life Insurance Companies 


By referring to interest accrued in several places, however, the 
regulations!® make it clear that the word “paid” does not refer 
to interest actually paid; it means interest expense. 

There was another, more serious problem under the proposed 
regulations, which took the position that interest paid refers only 
to interest accrued on insurance or annuity contracts. Other 
interest, such as interest paid on money borrowed to construct a 
home office building, could not be taken into account for proration 
purposes; it could only be deducted as investment, real estate, or 
trade or business expense.!’ Fortunately, the final regulations 
reversed this position and made it clear that the definition included 
interest on deferred benefits, mortgages, etc.!8 


Meaning of ** Assets” 


One of the most important factors in prorating investment 
income is the company’s assets.!9 The statute defines the term 
“assets” as meaning “all assets of the company (including non- 
admitted assets), other than real and personal property (excluding 
money) used by it in carrying on an insurance trade or business. 
For purposes of this paragraph, the amount attributable to (A) real 
property and stock shall be the fair market value thereof, and 
(B) any other asset shall be the adjusted basis (determined without 
regard to fair market value on December 31, 1958) of such asset 
for the purposes of determining gain on sale or other disposition.”’2® 

It is advantageous to a life insurance company that its “assets” 
be as small as possible.2!_ This results in a larger portion of the 
income being allocated to the policyholders, and thus excluded 
from the company’s taxable income under Phase 1.22, One way 
to accomplish this is to have as many of the company’s assets as 
possible used in the insurance business. 


Money Excluded From Assets Used in Insurance Business 


It will be noted that the statutory definition excludes money 
from assets which are susceptible to being used in the insurance 
business. The Congressional intent evidently was merely to devise 
a formula which would produce the desired tax revenue, but the 
effect is to penalize a company for not keeping all its funds in- 
vested. On the other hand, neither the statute nor the committee 


reports define the word “money.” As might be expected, the 
Treasury takes a very broad view of the meaning of the word 


“money”; the regulations take the position that money includes 
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‘ash, currency, bank deposits, savings and loan accounts, checks, 
drafts, money orders, etc.28 This position conflicts with other 
authorities. 

Under the statutes dealing with transportation of stolen prop- 
erty in interstate commerce” and legal tender,” the definition of 
money is far more restricted. Moreover, it is interesting to note 
that the Treasury may have printed an argument against itself. 
Silver certificates bear the language, “This certificate is legal 
tender for all debts, public and private.” Federal Reserve notes, 
on the other hand, bear the language, “This note is legal tender 
for all debts, public and private, and is redeemable in lawful 
money at the United States Treasury, or any Federal Reserve 
Bank.” If, as the language last quoted states, a Federal Reserve 
note is redeemable in lawful money, could it be argued that the 
note itself cannot be lawful money? 

Under general principles of law, a bank account is not money. 
Bank accounts, checks, and similar items constitute choses in 
action. In other words, a bank account is merely an account 
receivable from a bank. 

Under the view which I have mentioned, the only items which 
would constitute money, and thus would not be susceptible to 
being used in the insurance business, would be a few coins and 
some currency in the petty cash fund. It might be possible to 
distinguish between bank accounts which pay interest and those 
which do not. In all probability there will be litigation over these 
questions. 


Property Used in Insurance Business 


Having taken a broad view of the meaning of the word 
“money” in order to increase taxes, as might be expected, for the 
same reason the Treasury took a narrow view of property used in 
‘arrying on an insurance trade or business. According to the 
Treasury, only home office and branch office buildings, furniture 
and equipment, automobiles and other depreciable properties, and 
supplies, stationery, and printed matter are to be excluded from 
assets as being used in an insurance business. Properties used 
partly for insurance purposes and partly for investment purposes, 
such as an office building which is partly rented, must be prorated.?6 

This restricted view is designed to increase taxes, but it may 
not be correct. Agents’ debit balances obviously were incurred in 
the insurance business. 
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A more important question relates to premiums deferred and 
uncollected and premiums due and unpaid. The Treasury’s con- 
tention that these items constitute investment assets appears to 
be quite unrealistic. Obviously they arise from the insurance 
business, and thus should be allocated to it. More important, 
these items do not really constitute assets at all. They are not 
accounts receivable; the insured may avoid payments merely by 
letting his policy lapse. They arose through an actuarial assump- 
tion in the calculation of the related reserves, to wit, that the 
premiums for the ensuing year would be paid. 

Premiums deferred and uncollected and premiums due and 
unpaid are not assets; they are not properties; they are not choses 
in action. They merely represent one leg of the journal entries 
which created the related reserves. Lastly, since they were not 
acquired by purchase, in a taxable exchange, or through the 
realization of income (as, for example, an account receivable is 
acquired by a merchant through a sale), they have no tax basis. 
Thus, under the statutory definition, the amount to be taken into 
account with respect to these items is zero! 

Some people might fear that, if the foregoing contentions are 
correct, the related reserves would have to be reduced by the 
amount of premiums deferred and uncollected and premiums due 
and unpaid. If these items constitute investment assets, the 
reserves should not have to be adjusted, but if they are not 
accruable, the regulations require adjustment.27 Query: does this 
regulation go beyond the statute2™, so that it is invalid? 


Treatment of Tax-Exempt Interest 


One curious feature of the Life Insurance Company Income 
Tax Act of 1959 is almost certain to result in litigation. Phases 1 
and 2 contain provisions to the effect that, if the definitions of 
taxable investment income and gain from operations, respectively, 
result in imposition of tax on any tax-exempt interest, any amount 
of partially tax-exempt interest which is allowable as a deduction, 
or any amount of dividends received which is allowable as a deduc- 
tion, adjustment shall be made to the extent necessary to prevent 
such imposition.28 Neither the statute nor the legislative history 
give any clues as to the manner as to which a company may 
establish that the definition results in the imposition of tax on 
these items. The regulations merely parrot the statute.2? The 
author understands unofficially that the Treasury takes the posi- 
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tion that these provisions are merely “safety valves’; they are 
meaningless; the definitions of taxable investment income and 
gain from operations do not result in the imposition of tax on any 
of the “sacred” items. 

The Treasury contends, in other words, that the proration 
concept allocates an appropriate fraction of these items to policy- 
holders,?° and that the company is allowed a deduction for its 
share of these items.*! 

On the other hand, if the tax-exempt interest is omitted from 
the return completely, the tax so computed is smaller than the 
one which results from following Form 1120L. Some people con- 
tend that this demonstrates that the tax form—and the definitions 
—result in the imposition of the tax on tax-exempt interest. Some 
companies have excluded tax-exempt interest from their returns. 
Other companies have backed into a deduction to produce the 
same results as if tax-exempt interest were omitted completely 
from the return. Still other companies have included the entire 
amount of these items in gross income, prorating them between 
the policyholders and the company, and have deducted the entire 
amount of these items—not just the company’s share. This pro- 
duces an even lower tax, but it is doubtful whether the result is 
warranted by the statute. 


Amount of Reserves 


Still another important factor which enters into the proration 
of income between the policyholders and the company is the 
amount of the reserves. The larger the reserves, the greater per- 
centage of the income allocated to policyholders.®? There are two 
ways in which the company can increase the amount of its reserves. 
One way is to make more conservative assumptions as to mortality 
and/or interest in the calculation of the reserve; this is known as 
“strengthening” the reserve. If a company strengthens (or 
weakens) a reserve, the amount of the strengthening, that is, the 
difference between the reserve at the close of the vear calculated 
on the new basis and the old basis, is taken into account ten 
per cent per year—starting the next year.33 The Treasury logically 
contends that reserves cannot be strengthened for tax purposes 
only; they must be strengthened for both tax and book purposes. 
In other words, in order to have the tax advantages of strengthened 
reserves, the company must file its annual statements with the 
Insurance Commissioners on the strengthened basis; this “hits” 
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surplus. If the company has ample surplus, this probably is the 
best solution in the long run. On the other hand, as of what date 
‘an reserves be strengthened? 

The Life Insurance Company Income Tax Act of 1959 was 
effective January 1, 1958; but it was not approved by the President 
until June 25, 1959. By that time, reports as of December 31, 
1958 had long since been filed with the Insurance Commissioners. 
Was it too late for a company to file an amended report on a 
strengthened basis as of December 31, 1958, so as to get the 
advantage of one-tenth of the strengthening in 1959? Going back 
even further, was it too late to file an amended report as of 
December 31, 1957, so as to get the advantage of strengthening 
in both 1958 and 1959? No one knows the answer to these ques- 
tions, but Insurance Commissioners have received and kept 
amended reports. Whether the courts will hold them effective is 
anyone’s guess. 

Many companies do not have enough surplus so that they can 
afford to strengthen their reserves for book purposes. They would 
like to have the tax advantage, but they cannot afford it. A 
special provision of the Life Insurance Company Income Tax Act 
of 1959 gives them some relief on their preliminary term reserves.*4 

Preliminary term reserves differ from net level premium re- 
serves in one respect. In the first case, the full agents’ commissions 
are taken out of amounts which would otherwise be added to 
reserves during the first year of the contract; in the second, they 
are spread as a level amount over the insured’s life expectancy. 
Thus, preliminary term reserves are smaller than those calculated 
under a net level premium method. 

This special provision gives a company an election to revalue 
its preliminary term reserves on the net level premium method, 
at both the beginning and the end of the taxable year. If the 
election is made, it must be adhered to for all subsequent years, 
unless the Treasury gives permission for a change. Making this 
election will produce larger reserves, and thus lower the tax. In 
the long run, however, it is less advantageous than actually 
strengthening the reserves. 

The ideal approach, according to the actuaries, is to strengthen 
reserves as to existing business as of, say, December 31, 1960, 
and to make the preliminary term election on the approximate 
revaluation method, effective January 1, 1961, as to business 
written in 1961 and later years. This gives all the advantages 
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of actual strengthening, plus the advantage that the approximate 
revaluation method produces larger reserves than the exact 
calculation. 

As stated earlier, this technique produces the optimum results 
according to the actuaries. On the other hand, some people are 
inclined, with Omar, to take the cash and let the credit go. They 
feel that the best technique is to save taxes now, and forget about 
the long-run savings. Like Shaw, they feel that in the long run 
we shall all be dead. They feel that, before the long run arrives, 
the statute probably will be amended. 


Possible Capital Gain Treatment of Bond Discount 


The Life Insurance Company Income Tax Act of 1959 requires 
a company to amortize premium and accrue discount on bonds.®5 
Except in the case of original issue discount, other taxpayers can 
treat the difference between the basis of corporate or governmental 
bonds and the amount received on the redemption thereof as 
capital gains.°® Query: does the requirement for accrual of 
discount in the case of a life insurance company change both the 
timing and the character of such income? 

Obviously, under the statute, such discount must be accrued 
currently; but it can be argued that this does not change the 
character of the item. Even though it must be reported currently, 
it still should be capital gain in the hands of a life insurance com- 
pany, just as in the hands of other taxpayers. In other words, it 
remains capital gain; the statute merely requires the life insurance 
company to “prereport” it. The Treasury does not agree with 
this contention.3& 

Treating bond discount as capital gain may or may not be 
advantageous for a particular company. If bond discount is capital 
gain, the entire amount is subject to tax at the rate of 25 per cent.7 
On the other hand, if it constitutes interest income, under the 
proration concept only the company’s share is subject to tax.38 
Each company will have to make its own calculations to deter- 
mine which treatment is more advantageous, and plan its strategy 
accordingly. It should be noted, however, that, if bond discount 
does constitute capital gain, the amount of the gain logically 
should be calculated with reference to the fair market value of 
the bonds on December 31, 1958. 
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Assets Valued at December 31, 1958 for Determining Gain 


Since insurance companies were not subject to tax on capital 
gains before January 1, 1959, for the purposes of determining gain 
on disposition of capital and section 1231 assets, they are per- 
mitted to use, in effect, the value of the assets on December 31, 
1958, as their basis, if this is higher than the cost.39 They are not, 
however, allowed to use the December 31, 1958 value for the 
purpose of determining loss, depreciation, or depletion. This pro- 
vision produces an unusual opportunity for tax planning. 

Assume an insurance company owns a rental building, which 
has very little basis left, but which had substantial value on 
December 31, 1957. Alternatively, assume that it owns an oil 
property which has no basis, but which was worth a substantial 
amount on December 31, 1957. In the first case, the company 
is entitled to very little depreciation;4° in the second, to percent- 
age depletion only.4! Thus, a large portion of the income from 
the properties is subject to tax. On the other hand, the company 
could sell the properties at little or no cost in capital gains tax, 
because their basis for the purpose of determining gain would be 
their value on December 31, 1958. The proceeds could then be 
invested in a new building or oil property, as to which the com- 
pany would be entitled to a large depreciation deduction42—even 
one calculated under one of the accelerated depreciation methods4? 
—and to cost depletion.44 
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Current Developments in the 
Field of Federal Income Taxation 
By G. W. Welsch 


Although there has been nothing that could be designated as 
a major tax bill during 1960, Congress has enacted a substantial 
number of changes in the Internal Revenue Code which cut a 
broad swath across the fields of individual and corporate Federal 
income tax liability. Significant court decisions and Treasury 
pronouncements have also been issued. Some of these changes 
affect a large number of taxpayers; others are of extremely limited 
application. Regardless of the narrow field to which some of these 
changes apply, however, it is necessary that every tax practitioner 
be aware of the changes which have been made, if he is to do an 
effective job for his clients. 


De pletion—Gross Income From Mining 


The Revenue Act of 1951 added a very substantial number of 
minerals to the natural resources which were entitled to the 
allowance for percentage depletion. Because percentage depletion 
is allowable with respect to the “gross income from mining,”’ it 
became necessary for each of the new taxpayers affected by the 
change in the law to determine what constituted “mining” of its 
products. Both the 1939 Code and the 1954 Code defined mining as 
‘not merely the extraction of the ores or minerals from the ground 
but also the ordinary treatment processes normally applied by 
mine owners or operators in order to obtain the commercially 
marketable mineral product or products.”! The Code section 
went on to define “ordinary treatment processes” for ‘‘minerals 
which are customarily sold in the form of a crude mineral product” 
and for ‘ores which are not customarily sold in the form of the 
crude mineral product.” Certain minerals are not customarily 
sold in the form of the crude mineral product, but they are not 
ores. Therefore, they were not covered by either of the subsections 
limiting the treatment processes which would constitute mining. 
Taxpayers mining such minerals claimed depletion on the selling 
price of their end products as representing “‘gross income from 
mining” and were almost uniformly successful in the ensuing liti- 
gation. The courts allowed depletion on the selling price of brick? 
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and tile* as representing the gross income from mining clay; on 
cement! as representing the gross income from mining calcium 
carbonate; on processed perlite,® on grain magnesite,® etc. 

The Treasury considered that certain taxpayers were getting 
unintended benefits from the depletion allowance and requested 
Congress to amend the law; Congress agreed, and as part of the 
Tax Rate Extension Act of 19607 the definition of mining was 
changed to include only those treatment processes specifically 
set forth in the Code and the treatment processes necessary or 
incidental thereto; and treatment processes were defined for all 
categories of ore or minerals subject to depletion. The new defini- 
tions are applicable to taxable years beginning after December 31, 
1960. 


Treatment Processes for Cement 


The amended definitions took care of future years, but the 
Treasury was still involved in numerous disputes with respect to 
past years’ tax liability. Having lost every important case in the 
lower courts, the Treasury’s only hope was to get a favorable 
decision from the U. S. Supreme Court. This hope was realized 
in June, 1960, when the Supreme Court limited a sewer pipe manu- 
facturer’s depletion base to its constructive income from raw 
fire clay and shale.8 The basis of the taxpayer’s claims in this 
case differed from those in the previous depletion cases and, per- 
haps, rested on weaker grounds. The Supreme Court stated, 
“Nor do we believe that the District Court and Court of Appeals 
cases involving percentage depletion and cited by respondent are 
apposite here. We do not, however, indicate any approval of their 
holdings. It is sufficient to say that on their facts they are dis- 
tinguishable.” 

Despite the difference in facts, it is generally conceded that 
the Supreme Court decision has weakened the authority of the 
lower court cases. The rationale of the decision, if applied to 
cement manufacturers, might limit their depletion base to recon- 
structed income at the quarry mouth. The Code, as amended for 
subsequent years, permits cement manufacturers to compute 
depletion on the value of the kilnfeed. 

In order to expedite the settlement of open years, Congress 
has amended section 613 to permit cement manufacturers to elect 
the new definition of mining for all open years. 

Cement manufacturers can continue to pursue their claims for 
depletion based on the sales price of cement, thus risking being 
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pushed back to raw calcium carbonate as the depletion base, or 
elect the partial relief of the new definition. 


Real Estate Investment Trusts 


There has been a considerable amount of activity, during the 
past few years, in the formation of multimember groups or syndi- 
ates for the purpose of investing in real estate. From a practical 
viewpoint, the corporation was the desirable vehicle for this type 
of enterprise because it provided continuity of existence, central- 
ization of management, limited liability, and transferability of 
ownership. From a tax standpoint, the use of a corporation 
resulted in double taxation of the income. Many ingenious types 
of limited partnerships and trusts were devised in an attempt to 
secure the benefits of the corporate form while at the same time 
avoiding classification as an association taxable as a corporation.9 
Congress has now provided a method by which the desired results 
may be accomplished, by creating a new type of taxable entity, 
the real estate investment trust,!®° and has adapted the rules 
governing regulated investment companies to this new statutory 
creation. 

The requirements for qualifying as a real estate investment 
trust are specific, and should be carefully studied by anyone con- 
templating this form of business enterprise. In general, they are 
applicable to an unincorporated trust or association, managed by 
trustees, having transferable shares or certificates of beneficial 
interest held by 100 or more persons, no five of whom own directly 
or indirectly more than 50 per cent of the total beneficial interests. 
There are restrictions on both the nature of the assets held and 
the types of income which may be received by the trust. 

The provisions for computing the tax of a real estate invest- 
ment trust are complicated. In general, they provide that the 
trust is taxable as a corporation, but, if it pays out 90% or more 
of its real estate investment trust taxable income, it is entitled to a 
dividends paid deduction in computing its tax. The recipients of 
such a dividend are not entitled to either a dividends received 
credit or a dividend exclusion. There are provisions for the pass- 
through of capital gains if actually distributed. The effect of the 
new Code sections is to permit the syndicate to own real property 
in a sort of modified corporate form for business convenience, yet 
tax each separate participant on his share of the distributed 
real estate income as though he had received it directly. 
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Declarations of Estimated Tax by Individuals 


To reduce the number of returns being filed, the requirements 
for filing a declaration of estimated tax by individuals have been 
changed with respect to taxable years beginning after Decem- 
ber 31, 1960. The gross income test of $400 plus $600 times the 
number of exemptions has been eliminated; the minimum gross 
income not subject to withholding which can be received without 
necessitating a declaration has been increased from $100 to $200; 
and, regardless of the other provisions of the section, no declaration 
is required if the estimated tax can reasonably be expected to 
be less than $40.1 


Medical Expense Deduction for Dependent Parents 


For taxable years beginning after December 31, 1959, it is no 
longer necessary to reduce the deduction for medical expenses 
incurred for the care of a dependent father or mother, who is over 
65 years of age before the close of the taxable year, by 3% of 
adjusted gross income.!2, However, it is to be noted that in com- 
puting such medical expenses the taxpayer can take into account 
only that amount paid for medicine and drugs which exceeds 1% 
of adjusted gross income. 


, 


Expenditures by Farmers for Fertilizer 


For taxable years beginning after December 31, 1959, a farmer 
may elect to deduct currently expenditures for fertilizer, lime, 
ground limestone, marl, or other materials to enrich, neutralize or 
condition land used in farming or for the application of such 
materials to such land. The land must be used, before or simultane- 
ously with the expenditures, by the taxpayer or his tenant for the 
production of crops, fruits, or other agricultural products or for 
the sustenance of livestock.!8 


Real Estate Tax Accruals 


Under the accrual method of accounting, a deduction for real 
estate taxes is allowable in the year when a taxpayer becomes 
unconditionally liable for the taxes. This is a basic concept which 
has been supported by the courts over a long period of years, and 
recognized by the Internal Revenue Service in numerous rulings. 
In recent years, several states have changed their liability dates 
from January 1 to the preceding December 31, thus giving an 
accrual-basis calendar-year taxpayer a double deduction for state 
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taxes in one year. An amendment to the Internal Revenue Code 
now provides that only one accrual for state taxes is allowable in 
a taxable year, action of a state legislature changing the accrual 
date being ignored for purposes of accruing the deduction for taxes. 
This amendment is effective for years ending after December 31, 
1960.14 


Cost of Purchasing Federal National Mortgage Association Stock 


In order for a bank or other financial institution to sell mort- 
gages to the Federal National Mortgage Association, it must buy 
“Fannie May” stock. Although the stock has a market value, 
the issue price to the financial institution is invariably substan- 
tially higher than the market price. Taxpayers have been contend- 
ing that the difference between the market price and the issue 
price is a business expense which should be deductible as an 
ordinary loss in the year of issue. The Internal Revenue Service, 
however, has consistently disagreed, holding that no loss is realized 
until the stock is sold, and that the loss, when realized, is a capital 
loss. 

The taxpayers’ contentions have now been made law. For 
years beginning after December 31, 1959, a taxpayer may treat 
as an ordinary and necessary business expense the amount by which 
the issue price of “Fannie May” stock exceeds the fair market 
value of such stock on the day of issue.!° 


Deductions for Care of Students in the Home 


A new subsection, effective for years beginning after Decem- 
ber 31, 1959, provides that amounts paid by a taxpayer to main- 
tain an individual, other than a dependent or relative, as a member 
of his household during the period that the individual is a full-time 
student in the twelfth or any lower grade at an educational insti- 
tution located in the United States, under a written agreement 
between the taxpayer and a qualified religious, charitable, scientific 
or educational organization, to implement a program of the 
organization to provide educational opportunities for students in 
private homes, are to be treated as amounts paid for the use of 
such organizations, and thus treated as a charitable contribution. 
No deduction is allowable if the taxpayer receives any reimburse- 
ment for maintaining the student. The amount allowable as a 
charitable contribution is limited to $50 times the number of 
months that the student was a member of the taxpayer’s household 
during the year. 
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Foreign Tax Credit Limitation 

A taxpayer is entitled to a credit against U. S. income taxes for 
income taxes paid to foreign countries on income earned therein. 
This credit cannot exceed the amount of U.S. income tax imposed 
on the same income. Prior to the adoption of the Internal Revenue 
Code of 1954, the limitation on the credit was figured in two ways— 
on a country-by-country basis and on an “over-all” basis. The 
“over-all” limitation was computed in the same manner as the 
per country limitation, except that this limitation applied to the 
aggregate taxes paid all foreign countries. Thus, this limitation 
restricted the amount of taxes which could be claimed as credits 
against U. S. taxes to the same proportion of the taxpayer’s 
tentative U. S. tax which his taxable income from all foreign 
countries was of his total taxable income. 

In 1954 Congress concluded that it was inappropriate for both 
of these limitations to be applied in determining the foreign taxes 
allowable as a credit and repealed the over-all limitation. The 
Senate Finance Committee Report stated, ‘The effect of the (over- 
all) limitation is unfortunate because it discourages a company 
operating profitably in one foreign country from going into an- 
other country where it may expect to operate at a loss for a few 
years.” 

While the per country limitation may be preferable to tax- 
payers where they are operating at a profit in one foreign country 
and at a loss in another, taxpayers frequently find themselves in 
a position where averaging out the high and low taxes of different 
foreign countries in which they operate would be more advan- 
tageous. 

The two limitations represent basically different concepts of 
the relationship between domestic and foreign income. The over- 
all limitation, in effect, treats the taxpayer’s income as being 
divisible into two parts, domestic and foreign. The per country 
limitation treats the taxpayer’s income as being divisible in many 
parts, his domestic income and his income from each foreign coun- 
try.!6 Recognizing that different factual situations result in some 
taxpayers holding one concept of their foreign operations while 
other taxpayers embrace the second concept, Congress has amended 
the Code, effective for taxable years beginning after December 
31, 1960, permitting taxpayers to elect either the over-all limita- 
tion or the per country limitation.!7 The election with respect to 
any taxable year may be made or changed at any time before the 
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expiration of the period prescribed for making a claim for credit 
or refund for that year. The election once it becomes final for 
the initial year is binding for all subsequent years unless per- 
mission to change is granted by the Secretary or his delegate. 

Carry-backs and carry-overs of unused credits are permitted, 
except that there can be no carry-back or carry-over from an “‘over- 
all” limitation year to a “per country” limitation year, or vice versa. 

The Code was also amended !8 to provide that foreign taxes 
which cannot be credited against U.S. taxes in the case of West- 
ern Hemisphere trade corporations, as a result of the special four- 
teen percentage point tax differential provided for these corpora- 
tions, may not be used to offset U.S. tax on other foreign source 
income, either in the current year or in the years to which the 
unused credits may be carried. This is applied only where a con- 
solidated return is filed and only where the over-all limitation is 
used. 


Credit for Dividends Received From 
Certain Foreign Corporations 


The 85 per cent intercorporate dividends deduction has been 
extended to cover dividends received from a foreign corporation 
where the dividends are paid out of earnings and profits which 
were accumulated by a domestic corporation during a period when 
the domestic corporation was subject to U.S. income tax.!9 This 
section applies to situations where a domestic corporation with 
accumulated earnings and profits is reincorporated as a foreign 
corporation, or is merged into a foreign corporation in a tax-free 
transaction. 


Information Required About Foreign Operations 


Every domestic corporation will be required, for taxable years 
beginning after December 31, 1960, to supply the Commissioner 
with certain information about each of its majority owned foreign 
subsidiaries and the foreign corporations they control. Failure 
to file the required information results in progressive percentage 
reductions in the foreign tax credit, dependent on the duration of 
the failure to file.2° 

When any foreign corporation is formed or reorganized after 
September 14, 1960, every officer or director of the foreign corpo- 
ration, who is a U.S. citizen or resident, and every U.S. share- 
holder of the corporation owning five per cent or more of its 
common stock must file an information return.?! 
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Prior to the amendment of this section, the law required every 
attorney, accountant, fiduciary, bank, trust company, financial 
institution, or other person, who advised as to the formation or 
reorganization of a foreign corporation, to file an information re- 
turn. The section had little practical effect, however, because the 
regulations provided that an attorney need not furnish any in- 
formation which he had obtained by virtue of the attorney-client 
relationship. 


Limitation on Reduction in Income Tax Liability 
Incurred to the Virgin Islands 


Since 1954, all persons whose permanent residence is in the 
Virgin Islands pay their income taxes to the Virgin Islands even 
though part of their income was derived from sources in the 
United States. In recent years, the government of the Virgin Is- 
lands, in order to attract new business, has granted subsidies to 
corporations and individuals in the form of reduced taxes. These 
subsidies were granted with respect to the tax attributable to in- 
come from sources within the United States as well as to income 
from sources within the Virgin Islands. An amendment to the 
Code limits remission of income tax to two specific classes: 

1. Corporations, if eighty per cent or more of their gross income for the 
three-year period immediately preceding the close of the taxable year was 
derived from sources within the Virgin Islands and fifty per cent of the gross 
income of such corporations for such period was derived from the active 
conduct of a trade or business within the Virgin Islands. 


2. Bona fide residents of the Virgin Islands, but only to the extent their 


: : S AA stents 99 
income was derived from sources within the Virgin Islands.** 


Copyright Royalties Excluded From Personal 
Holding Company Income 


In order to prevent inequities in the music publishing business, 
royalties on copyrights secured under Federal law are excluded 
from the definition of personal holding company income. Specific 
percentage limitations on type of income and required business 
deductions are intended to insure that the relief will apply only 
to active business organizations.23 


Dealers’ Reserves 


On June 22, 1959, the U.S. Supreme Court reversed the rule 
previously applied by several Circuit Courts of Appeal, and held 
that dealers’ reserve accounts were accruable as income even 
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though not withdrawable by the dealer.24 To soften the effect of 
the Supreme Court decision, Congress gave dealers in tangible 
personal and real property two alternative methods of computing 
their tax lability for open prior years.2> This relief measure is 
now of academic interest only, because an irrevocable election 
was required by August 31, 1960. 


Miscellaneous Items 


A number of other amendments are either of extremely narrow 
application or require no detailed explanation. Such amendments 
provide for: 


1. Deductibility for moving expenses reimbursed to certain employees of 
corporations operating laboratories for the Atomic Energy Commission. The 
reimbursements must have been received after 1949 and before October 1, 
1955. Refund claims must be filed prior to March 15, 1961.76 

2. Retroactive exemption for certain named union negotiated pension 
plans.?? 

3. Tax exemption for mutual deposit guaranty funds organized before 
September 1, 1957. Before the amendment, tax-exempt status was granted 
only to those funds organized before September 1, 1951.78 

4. Extension to January 1, 1963, of the “old” rule for accruing vacation 
pay. Under the “old” rule, liability for vacation pay need only be fixed 
generally to be deductible. The new rule requires specific liability.?® 

5. Extending the thirty per cent corporate normal tax rate to taxable 
years beginning before July 1, 1961.°° 

6. Removal of the four-year limitation on deductions for mineral explora- 
tion expenditures. Instead of a limitation of $100,000 per year for four years, 
the law provides an over-all ceiling of $400,000, with a maximum of $100,000 
in any one year.*! 

7. Exempt status for certain Supplemental Unemployment Benefit 
‘rusts. ? 

8. Exclusion from gross income of cost-of-living allowances received by 
U. S. Government employees abroad. The amendment also provides that salary 
differentials are not to be treated as excludable cost-of-living allowances. ** 

9. Extension to proceedings commenced before January 1, 1960, of the 
exclusion from gross income of a discharge of indebtedness of a railroad 
corporation by an order of court in reorganization proceedings under section 77 
of the National Bankruptcy Act or in equity receivership proceedings. *4 

10. Collection of certain penalties for late filing and under-estimation 
without the issuance of a ninety-day letter.*® 

11. Tax exemption for civil service annuities and other retirement benefits 
paid to nonresident alien individual employees of the United States for services 
rendered outside of the United States.*® 
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Court Decisions 


Many of the decisions handed down by the courts during the 
past year will have far-reaching effect on the Federal tax liability 
of all types of taxpayers. A few of these, of significance to all 
tax practitioners, will be reviewed briefly. 


Depreciation 


On June 27, 1960, the Supreme Court handed down its de- 
cisions in three cases*’ dealing with the allowance for depreciation. 
The Court made the following rulings: 

1. The useful life of an asset for the purpose of computing depreciation 


means the useful life of the asset to the taxpayer in his business, not the 
longer economic life of the asset to all users. 


2. Salvage value means the estimated resale value at the termination of 
the useful life of the asset to the taxpayer. 


3. Despite the artificial built-in salvage value inherent in the declining 
balance method of depreciation, an asset may not be depreciated below what 
reasonably appears to be the price that will be received when the asset is sold. 

Applying these rulings, the Court held that, when an auto- 
mobile rental agency consistently followed the practice of selling 
cars which were two years old, the useful life of these assets to 
the agency was two years, salvage value was the amount reason- 
ably estimated as the resale value at the end of two years, and 
the assets did not qualify for the double declining balance method 
of computing depreciation. 

While on the subject of depreciation, it appears worthwhile to 
mention the Cohn case, which was decided by a District Court in 
Tennessee in 1957 and affirmed by Court of Appeals for the Sixth 
Circuit in 1958. Although the case cannot be classified as a recent 
development, the unwarranted current extension of the holding of 
the case by examining revenue agents merits discussion. The 
Court stated that salvage value can be adjusted at or near the 
end of the useful life of an asset, when it is shown by an actual 
sale of the asset that there is a substantial difference between 
estimated salvage value and actual salvage value. By combining 
this ruling with the Supreme Court holding that useful life means 
useful life to the taxpayer, examining revenue agents have been 
changing salvage value in almost every instance where a depreci- 
able asset is sold at a profit. This is contrary to the Regulations®9 
and previously decided cases;49 it ignores the fact that the profit 
may be attributable to changes in price levels or other apprecia- 
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tion in value; and it misinterprets the Supreme Court holding. 
Useful life to the taxpayer in his business means the useful life 
reasonably anticipated when the asset was purchased, as indicated 
by the taxpayer’s previous practices with respect to similar assets. 
When a taxpayer acquires a building with a thirty-year life, intend- 
ing to hold it as a long-term investment, a condemnation proceed- 
ing by the government after the taxpayer held the building for three 
years does not shorten the useful life to the taxpayer to three 
years under any rule of law or equity. Nevertheless, an examining 
agent has so contended in at least one case. 


Gifts v. Income 


Tax practitioners were awaiting eagerly the decisions of the 
Supreme Court in three separate cases in the hope that guidelines 
would be suggested which would help them to determine when 
the receipt of money or other property constituted a gift instead 
of taxable income. The Supreme Court, however, refused to 
formulate a general rule and decided each case on its facts. 

The first case concerned the tax status of an automobile given 
to the taxpayer by a business friend for furnishing the names of 
potential customers. 4! 

The Tax Court had found that the car was compensation for 
past services or an inducement for future services, and therefore 
taxable compensation. The Court of Appeals for the Sixth Cir- 
cuit reversed the Tax Court, holding that such a conclusion was 
mere suspicion on the part of that Court, finding that “the evi- 
dence clearly and distinctly offered proof that the Cadillac car 
was in fact a gift.””. The Supreme Court reversed the Court of 
Appeals and affirmed the Tax Court, stating that “it cannot be 
said that the conclusion of the Tax Court was clearly erroneous” 
because as the trier of the facts it was warranted to conclude that 
it was intended as compensation, despite the characterizations of 
the transaction by the parties and the absence of any obligations, 
even of a moral nature, to give the car. 

In the second case, the comptroller of Trinity Church Corpo- 
ration resigned to go into business for himself. He was voted a 
gratuity of $20,000, which was duly paid. A District Court held 
the payment to be a nontaxable gift. The Court of Appeals for 
the Second Circuit reversed the District Court. In remanding 
the case to the District Court for further findings, the Supreme 
Court stated that “the District Court as a trier of fact made only 
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the simple and unelaborated finding that the transfer in question 
was a gift,...so sparse and conclusory as to give no revelation 
of what the District Court’s concept of the determining facts and 
legal standard may be.” 

In arriving at its decision in these two cases, which were tried 
together, the Court stated that a gift in the statutory sense pro- 
ceeds from a detached and disinterested generosity, out of affee- 
tion, respect, admiration, charity, or like impulses. The most 
critical criterion is the transferor’s intention—what were the domi- 
nant reasons that explain his action in making the transfer. This 
is not to be measured by a specific test but is to be based ulti- 
mately on the application of the fact finding tribunal’s experience 
with the mainsprings of human conduct to the totality of the 
facts of each case. 

In the third case,42 the Supreme Court held that a trial judge 
improperly set aside a jury’s verdict that strike benefits received 
from a union by a nonmember were gifts and not income. By a 
divided court, the Seventh Circuit had reversed the District 
Court. In upholding the Court of Appeals, the Supreme Court 
stated, ‘““We need not stop to speculate as to what conclusion we 
would have drawn had we sat in the jury box rather than those 
who did. The question is one of the allocation of power to decide 
the question; and once we say that such conclusions could with 
reason be reached on the evidence, and that the District Court’s 
instructions are not overthrown, our reviewing authority is ex- 
hausted, and we must recognize that the jury was empowered to 
render the verdict it did.” 

In other words, the Supreme Court decided that whether or 
not a particular transfer constitutes a gift is a question of fact to 
be decided in the trial court. 


Pay First If District Court To Be Forum 


In its 1957 term, the U.S. Supreme Court decided that full 
payment of an assessment is a jurisdictional prerequisite to a suit 
for refund in the District Court.4% Subsequently, the Court 
granted a petition for a rehearing.44 In 1960, the Court reaffirmed 
its previous holding.44* Thus, if a taxpayer wishes to contest the 
validity of an assessment in the District Court, he must pay the 
full amount; otherwise his recourse is to the Tax Court. 

Subsequently, the Court of Appeals for the Eighth Circuit 
held that, where there were divisible assessments, the full pay- 
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ment rule applied to each assessment.‘4” This case involved pen- 
alties for failure to pay withholding and Social Security taxes 
with respect to a group of employees. Payment of the amount of 
penalty applicable to the withheld taxes of one employee entitled 
the taxpayer to sue for refund thereof in the District Court. 


Convenience of the Employer Rule as Applied to Partners 


The Court of Appeals for the Third Circuit has lined up 
with three other appellate jurisdictions 46 in holding that partners 
must include in income the value of meals and lodging furnished 
to them, even though such items were furnished for the conven- 
ience of the partnership. The “convenience of the employer’ rule 
does not apply because the partnership is not the employer of 
the partner. 


Employees’ Reimbursable Expenses 


During 1960, two Courts of Appeals denied deductions for 
business expenses to employees who had the right to be reim- 
bursed for these expenditures by their employers, but chose. not 
to seek such reimbursement. In one of these cases,47 the vice 
president and general sales manager of a corporation expended 
money in entertaining and providing gifts for various corporate 
employees and their families. The taxpayer stated that the dis- 
bursements were made to maintain the good will of the store 
managers and were conducive to a better relationship between 
the managers and himself, thus increasing the profits of the en- 
terprise which resulted in an increase in his compensation. One 
of his reasons for not seeking reimbursement was the fact that to 
have done so would have partially defeated his purpose, because 
all expenses for which he was reimbursed by the company were 
prorated and charged against the various stores within his terri- 
tory. Relying on a previous decision of the Fifth Circuit,48 the 
Court stated that “... expenses for which there exists a right of 
reimbursement are not ordinary and necessary business expenses...” 

In the second case, the Seventh Circuit held that automobile 
expenses incurred by a corporate officer for use of his personal 
automobile in the course of his duties for his employer could not 
be converted from an ordinary and necessary company business 
expense into a business expense deduction of his own, where he 
voluntarily gave up reimbursement that he was entitled to 
receive had he claimed it.‘ 
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Right of Way Pipe Line Easements 


The Eighth Circuit permitted a taxpayer to depreciate pipe 
line easements over a life determined by estimating the reserves 
under its proven and unproven properties.59 The Internal Rev- 
enue Service has announced that although the case will not be 
appealed, it will not be followed in future cases.5! 


Sale of Endowment Policy 


Twelve days before the maturity of an endowment policy, a 
taxpayer sold the policy to his partners for $26,750, which was 
$250 less than the face amount of the policy. He claimed capital 
gain on the difference between the sales price and his basis in the 
policy. The Court of Appeals for the Fourth Circuit,®? relying on 
the Supreme Court decision in the carved-out oil payment cases,** 
reversed the Tax Court and held that a sale may not be used as 
a device to convert ordinary income into capital gain where the 
consideration received is essentially a substitute for what would 
normally be received as ordinary income in the future. 

In 1958, on similar reasoning, the Court of Claims refused to 
allow capital gains treatment on the sale of an insurance policy.*4 


Internal Revenue Rulings 


Following its announced policy, the Internal Revenue Service 
is now publishing substantially more rulings than it did in the 
past. Over 300 Revenue Rulings have been published so far this 
year. Some of the more important rulings published in the latter 
part of 1959 and the first nine months of 1960 will be reviewed 
briefly. 


Capitalized Depreciation 


In Rev. Rul. 59-380, the Internal Revenue Service ruled 
that, when a taxpayer uses his own construction equipment to 
build capital improvements for himself, the depreciation on this 
equipment cannot be deducted currently. Instead, it must be 
capitalized as part of the cost of the improvements, and deducted 
as part of the depreciation thereof. This is similar to the treat- 
ment of depreciation on equipment used to manufacture goods 
for sale. Such depreciation is not deductible currently; it becomes 
part of the cost of goods sold—and of inventory. 
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Spinoff—Separate Business Requirement 


Rev. Rul. 59-400,56 dealt with the situation in which a corpo- 
ration was actively engaged in the hotel business and the real 
estate business for more than five years. It transferred the hotel 
business to a new corporation and distributed the stock thereof 
to its shareholders. Because part of the retained rental property 
had been acquired within the last five years from hotel business 
profit, the Treasury held that the transaction did not qualify as 
a tax-free spinoff under section 355. 


Basis of Property Received in Liquidation of Subsidiary 

If a corporation buys at least eighty per cent of the stock of 
another corporation and, within two years thereafter, the sub- 
sidiary adopts a plan of complete liquidation, under 1954 Code 
section 332, the basis of the stock is allocated among the assets 
received in liquidation. In order to eliminate minority share- 
holders, it frequently is desirable to accomplish the liquidation 
by means of a statutory merger, which provides that the dissent- 
ing shareholders will be paid in cash. In Rev. Rul. 59-412,57 the 
Treasury held that the basis of the stock, which is allocated to 
the assets, includes only the amount paid therefor. The amount 
paid to the minority shareholders after the merger is not part of 
the basis of the stock; however, because it is treated as a payment 
of an obligation of the liquidated subsidiary (to the minority 
shareholders) which was assumed by the parent, the parent is en- 
titled to have such amount included as part of the over-all basis 
of the assets it received in liquidation. 


Depreciation After Aggregation of Properties 

Aggregation of mineral properties under 1954 Code section 614 
has many tax effects; but, according to Rev. Rul. 59-415,58 it 
does not require the taxpayer to depreciate all the equipment on 
the properties in one composite account. Different accounts and 
methods of depreciation may be used, even though the unit of 
production method is used on one or more accounts. Naturally, 
the total depreciation computed on all the accounts must be used 
in determining the taxable income from the property for purposes 
of the fifty per cent limitation on percentage depletion. 


Wash Sales 
A taxpayer sustains a loss when he enters into a binding con- 
tract to sell stock, not when he delivers the stock. The opposite 
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rule applies to gains. In Rev. Rul. 59-418,59 the Treasury held 
that, if the taxpayer buys identical securities within thirty days 
before or after he enters in a contract to sell his old stock, the 
transaction constitutes a wash sale, and the loss is disallowed, 
even though he delivers the stock more than 31 days after he 
purchased the identical stock. 


Attribution of Ownership 


Rev. Rul. 60-18,® dealt with the problem of the attribution 
of stock ownership rules. It held that, even though an estate’s 
assets do not exceed its liabilities, the residuary legatee does not 
cease to have a beneficial interest until the estate is closed. Thus, 
his stock would be attributed to the estate for purpose of deter- 
mining whether or not a distribution by a corporation to the 
estate would be treated as a dividend. 


Deferred Compensation 


In drafting deferred compensation contracts, tax men have 
long inserted contingencies in order to prevent employees from 
having income taxes under the doctrine of constructive receipt. 
In Rev. Rul. 60-31,6 the Treasury discussed five hypothetical 
situations and laid down guide lines which can be used hereafter 
in drafting such contracts. Even though this ruling indicates 
that contingencies are not necessary for tax purposes they may 
be desirable for other reasons in many cases. 


Incomplete Corporate Liquidation 


Rev. Rul. 60-50,62 dealt with an unusual problem. A corpo- 
ration adopted a plan of complete liquidation, sold its assets, and 
distributed the proceeds in exchange for its capital stock; but the 
corporate charter was not surrendered. Immediately thereafter, 
the sole shareholder contributed new assets to the company in 
exchange for new stock. The Treasury ruled that, even though it 
was not necessary for the charter to be surrendered in order to 
have a complete liquidation, there could not be an “on again, off 
again” liquidation. Thus, section 337 did not apply. On the 
other hand, the distribution to the shareholder was treated as a 
partial liquidation. 


Installment Sales 


In Rev. Rul. 60-52,6% the Treasury ruled that, for the pur- 
poses of the installment sale provisions, any liabilities of the 
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seller such as liens, accrued interest, and taxes, which are assumed 
and paid by the purchaser in the taxable vear of the sale, must 
be treated as part of the initial payment for purposes of deter- 
mining whether or not the thirty per cent test was met. 

The Treasury held, in Rev. Rul. 60-68,© that the three-year 
rule on collapsible corporations could not be avoided by an in- 
stallment sale of its stock; the character of the gain was fixed at 
the time of the sale. Thus, the collapsible corporation rules ap- 
plied to all payments, including those received more than three 
years after completion of construction. It is understood that the 
Treasury takes the contrary view of an installment sale by the 
corporation of its assets; that is, even though a corporation has 
sold all of its assets on the installment basis, it will not be held 
to have realized a substantial portion of the income from the 
property at the time of such sale. 

Dividend Credit and Exclusion---Short Sales 

Short sale transactions give rise to peculiar results, according 
to Rev. Rul. 60-177.64 The purchaser of the stock really owns it, 
so he is entitled to the dividend exclusion and credit. The margin 
buyer, whose stock has been loaned by the broker, is not entitled 


to these tax benefits on the dividend equivalent which the short 
seller pays him. 


Estimated Tax—Cor poration 


In Rev. Rul. 60-200, the Treasury admitted that, if a cor- 
poration has a loss for a taxable year, it will not be subject to a 
penalty for failing to pay an installment of estimated tax in the 
following year. This is true, even though the corporation vol- 
untarily made an inadequate payment. 


Discount on Tax-Exempt Securities 


In Rev. Rul. 60-210, the Treasury distinguished between 
“original issue discount” and “‘market discount” on tax-exempt 
securities. Only the former qualifies as tax-free interest. 


Liquidations 


Rev. Rul. 60-232, is especially important. It held that, for 
the purposes of section 346 (dealing with distributions in partial 
liquidation), the assets of a trade or business include working 
capital. Thus, when a corporation is engaged in more than one 
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business, and one of the businesses is sold and the proceeds dis- 
tributed in partial liquidation, a reasonable portion of the corpo- 
ration’s working capital may be distributed as part of the partial 
liquidation. 

In Rev. Rul. 60-236, the Treasury ruled that, since gain 
from the sale of assets after adoption of a plan of complete liqui- 
dation is tax-free under section 337, state income taxes imposed 
on such sale are attributable to tax-free income, and therefore 
are not allowable as a deduction. 


Consolidated Returns 


In Rev. Rul. 60-245, the Treasury attempted to lift itself by 
its own boot straps. It held that, when a consolidation is broken 
by the sale of the stock of the subsidary, any intercompany prof- 
its eliminated in consolidated returns, adjusted for any depreci- 
ation lost by the subsidiary on the amount of eliminated profits, 
must be restored to the income of the parent. The same amount 
is added to the basis of the assets in the hands of the former sub- 
sidiary. There is no authority for this decision in the law or 
regulations and it is being contested in the courts. 


Stock Dividends 


Many adverse comments have been made on Rev. Rul. 60- 
254.70 There, the Treasury held that a corporation’s expenses of 
distributing its capital stock as a stock dividend are not deduc- 
tible as ordinary and necessary business expenses. This is contrary 
to the rule on the cost of paying cash dividends. Moreover, it 
overlooks the necessity and desirability of conserving working 
capital. 


Basis 


The Treasury recognized the obvious in Rev. Rul. 60-262.71 
A new corporation, which was formed to purchase all of the stock 
of an existing corporation, and within two years thereafter liqui- 
dated the acquired corporation, is entitled to a stepped up basis 
for the assets received in liquidation under 1954 Code section 
334 (b) (2). In other words, section 269 does not apply to this 
transaction. 


Employee Expenses 


There have been several Revenue Rulings on employee ex- 
pense accounts, credit cards, etc. There have also been several 
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Treasury announcements on traveling expenses of contruction 
workers. The details are far too lengthy to mention here; except 
to say that these people have problems. 


Conclusion 


These are the high spots of some of the more important 
changes in the tax law and its interpretation during 1960. This 
paper is intended merely to call attention to the changes, not to 
explain them. Thus, a careful study of the statutes, cases, rulings, 
and regulations is essential to anyone affected by any of these items. 
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Company. 1960. 

Coqueron, Frederick G. Annual analysis of the petroleum industry, 1959. 
Petroleum Department, The Chase Manhattan Bank. July 1960. 

Dewing, Arthur Stone. The financial policy of corporations, 5th ed. Ronald. 
1953. 

Documentation, indexing, and retrieval of scientific information; a study of 
federal and non-federal science information processing and retrieval pro- 
grams. Prepared by the staff of the Committee on Government Opera- 
tions, U. S. Senate. U.S.G.P.0. 1960. 


Federal Power Commission. Electric utility depreciation practices 1958, 
classes A and B privately owned companies. U.S.G.P.O. 

Federal Power Commission. Statistics of natural gas companies, classes A 
and B companies, 1959. U.S.G.P.O. 

Federal Trade Commission. Staff report to the Federal Trade Commission: 
economic inquiry into food marketing, part I: concentration and integra- 
tion in retailing (January 1960). U.S.G.P.0. 1960. 

Feinberg, Samuel. What makes shopping centers tick. Fairchild Publications. 
1960. 


Finney, H. A., and Miller, Herbert E. Principles of accounting advanced, 
5th ed. Prentice-Hall. 1960. 
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Fiske, Leland E. Federal taxation of oil and gas transactions. Banks & Co. 
and Matthew Bender & Co. 1959. 


Foreign commerce handbook; basic information and a guide to sources, 14th 
ed., 1960-61. Foreign Commerce Department, Chamber of Commerce 
of the United States. 1960. 


Foreign commerce study (export credit guarantees). Hearings before the 
Committee on Interstate and Foreign Commerce, U. S. Senate, 86th 
Congress, 2nd Session, on measures to expand U. S. exports. U.S.G.P.O. 
1960. 


Gille Associates, Inc. Production control data processing handbook. 1960. 


Governor's Conference on Automation. Hotel Otesaga, Cooperstown, New 
York, June 1-3, 1960. 


Graves, Eileen C., Ed. Ulrich’s periodicals directory. R. R. Bowker Co. 1959. 


Gregg, Davis W. Group life insurance; an analysis of concepts, contracts, costs, 
and company practices, rev. ed. Richard D. Irwin. 1960. 


Henrici, Stanley B. Standard costs for manufacturing, 3rd ed. McGraw-Hill. 
1960. 


Holt, David R., I. Handbook of church finance. Macmillan. 1960. 
Horwath & Horwath. Hotel operations in 1959. Horwath & Horwath. 1960. 


Institute of Internal Auditors. Internal audit and control of scrap, salvage 
and surplus materials. Research Committee Report No. 8. 1960. 


Institute of Internal Auditors. Internal audit of insurance programs. Research 
Committee Report No. 9. 1960. 


Insurance Accounting and Statistical Association. Proceedings. 1960. 


Joint Economic Committee. Employment, growth, and _ price levels. 
U.S.G.P.0. 1960. 


Levens, A. S. Nomography, 2nd ed. Wiley. 1959. 


Lilienthal, David E. The multinational corporation. Development and 
Resources Corporation. 1960. 


MeNair, Malcolm P. Operating results of department and specialty stores in 
1959. Graduate School of Business Research, Harvard University. 1960. 


Moody’s public utility manual, 1960. Moody’s Investors Service. 
Moody’s transportation manual, 1960. Moody’s Investors Service. 


National Industrial Conference Board. Compensating first-line supervisors 
in factory and office. Studies in Personnel Policy, No. 177. 1960. 


National Industrial Conference Board. Measures of inventory conditions. 
By Nestor E. Terleckyj. 1960. 


National Retail Merchants Association. Departmental merchandising and 
operating results of 1959 (1960 edition). By Sam Flanel. Controllers’ 
Congress, National Retail Merchants Association. 1960. 











Recent Library Acquisitions 


New York red book, 69th ed., 1960-61. Myron D. Hartman, Ed. Williams 
Press, Inc., Albany. 1960. 

Ohio State University. Proceedings of the twenty-second Institute on Account- 
ing, May 19 and 20, 1960. Department of Accounting, College of Com- 
merce and Administration, Ohio State University. 

Pritzker, Robert A., and Gring, Robert A., Eds. Modern approaches to pro- 
duction planning and control. American Management Association. 1960. 

Rand McNally road atlas—United States, Canada, Mexico. Rand McNally 
& Co. 1960. 

Report on the use of electronic data-processing equipment in the Federal Gov- 
ernment. U.S.G.P.0. 1960. 

Richmond, Dean. Design for growth: the story of National Gypsum Company, 
in commemoration of its 35th anniversary. Baker, Jones, Hausauer, Inc. 
1960. 


Robert Morris Associates. 1959 statement studies. 1960. 

Shockey, Houstin, and Sweeney, Henry W. Tax effects of operating as a cor- 
poration or partnership. Prentice-Hall. 1957. 

Shultz, George P., and Whisler, Thomas L., Eds. Management organization and 
the computer. The Free Press of Glencoe, Ill. 1960. 

Small Business Administration. Management aids for small manufacturers. 
Annual Nos. 5 and 6. U.S.G.P.O. 1959, 1960. 

Smith, Harold T. Equity and loan capital for new and expanding small busi- 
ness. The W. E. Upjohn Institute for Employment Research. November 
1959 

The statesman’s year-book; statistical and historical annual of the states of 
the world for the year 1960-61. S. H. Steinberg, Ed. St. Martin’s Press, 
N. Y. 1960. 

Statistical abstract of the United States, 81st ed., 1960. U.S.G.P.O. 

Thomas’ register of American manufacturers, Vols. I-V, 49th ed. Thomas 
Publishing Co. 1959. 

Trueger, Paul M. Accounting guide for defense contracts, 3rd ed. Commerce 
Clearing House, Inc. 1960. 

Villers, Raymond. Dynamic management in industry. Prentice-Hall. 1960. 

Western Joint Computer Conference. Proceedings of the Western Joint Com- 
puter Conference, May 3-5, 1960, San Francisco, California. 

White, William R. Law of partnership. Pace & Pace. 1959. 

Williamson, Harold F., and Daum, Arnold R. The American petroleum 


industry, the age of illumination, 1859-1899. Northwestern University 
Press. 1959. 
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Date 


Speaker 
July 


6 J. Walker Voris, 
Los Angeles 


12 James P. Colleran, 


Cleveland 

19 Katherine E. Pfeifer, 
Cleveland 

31 Katherine E. Pfeifer, 
Cleveland 

Aug. 

10 Norman J. Lew, 
Cincinnati 

17 John W. Conrad, 
Chicago 

19 Herman C. Heiser, 
New York 


21— Robert S. Warner, 
23 Los Angeles 


24— Claude R. Giles, 
26 San Francisco 


26 Louie M. Bradley, 
Richard W. Russell 


29— James F. Holmes, 
31 New York 


30 Frank P. Smith, 


New York 
Sept. 
2 Leo V. Tinkham, 
Chicago 


6 Michael Shegda, 
New York 
7-9 William R. Hindman, 
Chicago 


8-9 William T. Barnes, 
Washington 

10 Thomas Cogan, 
New York 


15— Roy H. Webster, 
17 Portland 
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Organization 


UCLA, Western Data Processing 
Center, Systems and Procedures 
Course for College Teachers 

Charter Life Underwriters, 
Cleveland Chapter 

Charter Dinner, A.S.W.A., 
Minneapolis-St. Paul Chapter 

Western Regional Conference of 
A.S.W.A., Monterey, Cal. 


Covington Rotary Club, 
Covington, Ky. 

School of Banking of the University 
of Wisconsin, Madison, Wisc. 

A.M.A., Colgate University, 
Hamilton, N. Y 

1960 Graduate Study Conference 
for CPAs, University of Cali- 
fornia, Santa Barbara 

Institute of Internal Auditors, 
Regional Conference, 
San Francisco 

Bank of America, Los Angeles 


A.M.A., Colgate University, 
Hamilton, N. Y 


1960 Convention, A.A.A., 
Columbus, Ohio 


National Legislative Conference, 
Chicago 


Systems and Procedures Associa- 
tion, Buffalo 

Illinois Society of CPAs, 1960 
Professional Development 
Workshop, Northwestern Uni- 
versity, Evanston, Ill. 

11th Annual Tennessee Institute, 
Memphis, Tenn. 

12th Rutgers All-Day Conference 
on Quality Control and Statistics 
in Industry 

Northwest Managerial Accounting 
Conference, Eugene, Oregon 


Speaking Engagements 


Topic 


New Developments in Integrated 
Data Processing 


Tax Savings Compensation Plans 


Relationships of the Two Women 
Accountants’ Organizations 


Program Work—Shop Chairman 


Tax Reforms 


Panel Discussion—the Account- 
ant’s Role in Corporate Finance 

Profit Concepts in Marketing 
Planning 

Discussion Leader 


Session Leader 
Audit Scope 
Coverage 

Discussed Inventories before 
Corporate Loan Supervisors of 
the Bank 

Co-Chairman, Seminar—Evalua- 
tion and Improvement of 
Message and Data Communica- 
tion Systems 

Chairman, Panel Discussion—The 
Ford and Carnegie Reports 


Broadening the 
and Field of 


Panel Discussion—Problems Sur- 
rounding the Detection of 
Defalcation and Improprieties 
in Government Accounts 


EDP and Production Control 


Discussion Leader—Profit Plan- 
ning and Control 


Subchapter S Corporations 


Panel Discussion—Auditing 
Applications 


Group Discussion Leader 











Speaking Engagements 


Date Speaker Organization Topic 

Sept. 

15 JamesE. Meredith,Jr., N.A.A., Philadelphia Chapter Standard Direct Costing—A Suc- 
Philadelphia cessful Management Technique 

16 Herman C. Heiser, American Meat Institute, Chicago Value of Budgeting for Profit and 
New York in Controlling Operations 

16 Maurice B. T. Davies, California Society of CPAs, L.A. Panel Discussion—Management 
Los Angeles Chapter Services 

16 Joseph F. McCarthy,Jr., Pennsylvania Institute of CPAs, Punch Card Accounting for Small 
Pittsburgh Pittsburgh Chapter Businesses 

19 Herman C. Heiser, N.A.A., New York Budgeting for Managerial Plan- 
New York ning and Control 

20 Philip L. Defliese, Indiana Association of CPAs, Panel Discussion—Other Current 
New York Indianapolis Problems on the Agenda of the 

Auditing Procedure Committee 
20 Felix Kaufman, 


20 


21 


21 


22 


26 


26 


27 


28 


28 


New York 


Leo V. Tinkham, 
Chicago 


J. Paul Finnegan, 
Boston 


Felix Kaufman, 
New York 

Herman C. Heiser, 
New York 

Philip L. Defliese, 
New York 

Walter R. Staub, 
New York 


Joseph M. Conder, 
Dallas 


Carroll W. Phillips, 
Dallas 

Robert L. Starks, 
Cleveland 


Raymond J. Leisner, 


Cincinnati 


N.A.A., Hartford, Conn. 


Robert Morris Associates, Chicago 
Chapter 


American Society of Insurance 
Management, Inc., Central 
Massachusetts Chapter, Wor- 
cester 

Institute of Internal Auditors, 
Syracuse Chapter 

A.M.A., New York 


72nd Annual Meeting, American 
Institute of CPAs, Philadelphia 
72nd Annual Meeting, American 
Institute of CPAs, Philadelphia 


Missouri-Kansas Oklahoma Steel 
Service Center Institute, 
Kansas City, Mo. 

Institute of Internal Auditors, 
Dallas Chapter 

Institute of Internal Auditors, 
Columbus 

N.A.A., Cincinnati Chapter 





EDP and the Disenchanted 


Inventory Evaluation and Its 
Effect on the Financial 
Statement 

Tax Aspects of Insurance 
Programs 


Data Processing 


Budgeting for Managerial Plan- 
ning and Control 

Panel Discussion—Auditing Prob- 
lems of Regulated Industries 

Panel Discussion—Inherent 
Weaknesses in Present Day 
Public Utility Accounting 

The Internal Revenue Service and 
Expense Accounts 


How To Audit EDP 


Seminar Leader—Automation and 
the Auditor 

Discussion Leader—Systems and 
Procedures Seminar 








Professional Society Appointments 


The following partners and members of our staff are serving as officers or 


members of committees for the year 1960-61: 


ALABAMA SOCIETY OF CERTIFIED PUBLIC 
State Committees 


Accounting Research 5 
Auditing Standards and —_— d 
Management Services . 

Member of Council 


Birmingham Chapter 
. Bill Goodner 


President 


ACCOUNTANTS 


John F. Silton 
J. Henry Owen 


Frank H. Gafford 


. Bill Goodner 


ARIZONA SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


Committees 
Grievance 


CALIFORNIA SOCIETY OF CERTIFIED PUBLIC 


Directors 


Trial Board 


Trustee of State Major Medic a Semmens Sremrene. 


State Committees 


Advanced Management Services Seminar 
(Chairman) ; 
Annual Meeting 1961 Piatinn ; 


Bylaws and Resolutions 
Cooperation with Credit Comte 


Educational Standards and Student Relations 
(Vice Chairman) 

1961 Graduate Study Conference 

Insurance 

Legislation (C bela) 

Management Services . 

Nomination (Chairman) . 

Personnel 


Tax Accounting Conference, 1960 (Co-Chairman) . 


Taxation 


Los Angeles Chapter 
. George R. Sullivan 


Director . 


Carl D. Tisor 


Louie M. Bradley 
J. Wesley Huss 
David H. Brodie 
Milton J. Hoffman 


Maurice B. T. Davies 
Milton J. Hoffman 
Robert S. Warner 


. Claude R. Giles 


Milton J. Hoffman 
J. Wesley Huss 
Donald W. Schroeder 


Frank Y. Garrison, Jr. 
Louie M. Bradley 
Milton J. Hoffman 

J. Wesley Huss 
Maurice B. T. Davies 


. Claude R. Giles 


James F. Falls, Jr. 
C. E. Olson 
Joseph J. Hyde 
Joseph J. Hyde 








ACCOUNTANTS 


Professional Society Appointments 


Committees 
Accounting and Auditing Procedures 
Accounting Systems . 


Admissions 
Chapter Meetings wil _—_o 
Continuing Education . 


Cooperation with Credit Grantors (Chairman) 


Educational Standards and Student Relations 
(Chairman) : 
Hospitality and Member Penner nee e 


Labor Union and Welfare Funds 

Legislation . : 

Management Services 

Petroleum Accounting (C Sistanedd 
Professional Conduct 

Taxation — 

Technical Discussion — 


San Francisco Chapter 


Board of Directors 


Committees 
Accounting and Auditing Procedures 
Admissions 


Attendance and Hospitality 


Continuing Education (Chairman) 
Cooperation with Credit Grantors (Chetanin) 


Educational Standards and Student Relations 


Governmental Accounting and Auditing (Chairman) 


Health and Welfare 
Management Services 


Municipal Governmental Meise wih Auditing 


Practitioners’ Problems 
Professional Conduct 


Programs 
Taxation 


. John Everett Morris 


Maurice B. T. Davies 
John Johnson 

James W. Farinet 
Herbert G. Bowles 
James F. Falls, Jr. 
Robert S. Warner 
Milton J. Hoffman 
Fred E. Rhodes 


Frank Y. Garrison, Jr. 
Norman A. Erickson 
James W. Farinet 
John Johnson 
John W. Kennedy, Jr 
Edwin B. Cassidy 
Maurice B. T. Davies 
Richard W. Russell 
Victor L. Liotta 
Madonna E. Newburg 
Sherman L. Harper 


C. E. Olson 


Richard K. Powers 
David A. Biasotti 
George H. Carter 
Claude R. Giles 
John Rowson 

C. K. Denman 
Margaret Fisher 
John W. Rakow 
Claude R. Giles 
Donald W. Schroeder 
Joseph J. Hyde 
Calvin H. Nelson 
Robert L. Jessee 
Donald G. Perry 
C. John McDowell, Jr 
Roy Nordman 
Alfred L. Hunt 
David H. Brodie 
Dorr W. Grover 
Claude R. Giles 
David H. Brodie 
J. Wesley Huss 
Martin L. Hanlon 
Robert L. Jessee 
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CONNECTICUT SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


Committees 


Accountancy Education . ; 
Accounting and Auditing Preeedenes 
Federal Taxation . 

Good Cheer 

Program . 


. Stanley N. Roseberry 


John R. Berthoud 
Richard L. Denney 
Darwin R. Carpenter 
Darwin R. Carpenter 


DISTRICT OF COLUMBIA 


INSTITUTE OF CERTIFIED PUBLIC 


Committees 


Legislative (Chairman) 


Taxation 


ACCOUNTANTS 


William T. Barnes 
Henry B. Jordan 
Henry B. Jordan 


ILLINOIS SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


Senior Vice-President 


State Committees 


Admissions 


Auditing Precedave ond Accounting Prinsighes 


Chapter Activities 

Editorial Board : ; 
Federal Taxation (Chairman) 
General Meetings (Vice Chairman) 


Illinois Securities Commission and Exchanges 


Legislation . 
Local Governme waned ‘es "C wading 
Membership 


Personnel 
Professional Deve — nt 
Public Service and Information . 


State Auditing and Accounting . 
State Taxation . 

Study Conference, 1961 
Technical Meetings 
Unprofessional Conduct 


Northern Chapter 


Chairman 


Committees 


Legislation (Chairman) 
Meetings 


Public Service wall etieninatiues (Chairman) 


Leo V. Tinkham 


Edward A. Bowen 


. Glenn E. Wabel 


J. Warren Rowland 


. Charles J. Gansloser 


Joseph E. Tansill 
Ernest Wish 


. Claireen L. Molzan 


Carl W. Lutz 
Lawrence E. Frazee 
Alfred T. Dent 
Richard M. Williams 
John D. Muth 


. George H. Kern 


William R. Richards 
Edward J. Rudnicki 
Louis J. Schaumburg 
William F. Sheehan 
Lawrence E. Frazee 
Frank Gerbing 
Robert W. Myers 


J. Warren Rowland 


Lawrence E. Frazee 


. Burton E. Lindgren 


Edward J. Rudnicki 


KENTUCKY SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


Member of Executive Committee . 
Director . 
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Harold W. Glore 
Louis S. Sorbo 





Professional Society Appointments 


Committees 

Attendance and Reception. . . cae « « « » Copltad. Preach 
Continuing Education (C hitieend ~ « « « « « » Eeeveld W. Glore 
Long-Range Planning .......... ... . Harold W. Glore 
Management Services... ....... .. .. . Harold W. Glore 
Meetings . . ; i a se we ee 4 > Oc eee 
Public Relations iol Publicity ce » oo @ + SORE ewer 
State Taxation... ..4::..:.4.:#+4+4+4s 6 » hows. Serbo 


MARYLAND ASSOCIATION 
OF CERTIFIED PUBLIC ACCOUNTANTS 
Secretary . ae ee er errr a 
MASSACHUSETTS SOCIETY 
OF CERTIFIED PUBLIC ACCOUNTANTS 


Vice President and Member of Executive Committee Herman Stuetzer, Jr. 


Committees 
Accounting and Auditing Procedure . . . . . . Roderick K. Macleod 
Bylaws ... Pe eer . . . . Mark C. Walker 
Cooperation with Heahies SNe .. . . . Edward W. Higbee 
Cooperation with Small Business Sibasladatiieliinn 
(Chairman) ......:i6s s.54+ s+ » Beane 2. Moore 
Roderick K. Macleod 
Bthies. . 2.85 6k ee te eee > se Caner 
History . , rn ee 
Management Services... ........ .. . . Wallace J. Burgess 
Membership .. 2... + .+ sss ss ss» s Vieeent Colmes 
William R. Wilson 
Past Presidents’ Advisory ......... .. . Joel D. Harvey 
Albert E. Hunter 
Mark C. Walker 
Practitioners’ Advisory ......... . . . Joseph G. Doolin 
Program. . . Saree eee 
Public Relations a en ee 
Publications .. . aye .... . . Eugene M. Freedman 
Small Business bnventanent C ompanies 
(Subcommittee) (Chairman) ....... Roderick K. Macleod 
Tax Program (Subcommittee) (Chairman) . . . J. Paul Finnegan 


MICHIGAN ASSOCIATION OF CERTIFIED PUBLIC ACCOUNTANTS 
Committees 


Accounting and Auditing Procedures . . . . . . Frank R. Gilsdorf 
Anneel Meeting. . . 2 5 5 ss > el . Frank V. Wierzbicki 
Federal Taxation (Vice Chairman) . . . .,. . Eldin H. Glanz 
Graduate Study Conference . ..... . . . . Gordon A. Nethercut 
Legislation (Advisory)... 5 6 6 ss we ee 2 Clifford J. Code 
Management Services ..........-. =. . Sohn J. Fox 
Membership... ...-+.s «+ «+4. 5 . . Bast W. Reynolds 
Personnel . . . 2. see esse a oo « » Wem  Dausey 
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Professional Education. 


Professional Ethics hing 
Public Service and Information . 


Publication is 
Relations with Bankers 


Relations with Educators 


State Taxation . ? 
Unauthorized Practice 





. John Kelly 


Albert P. Teetzel 


. Lampros Vlahantones 
. Lorne G. Olsen 


Robert L. Pobur 
William H. Dausey 


. A. Karl Scharff 


Lloyd A. Schwartz 


. Edward E. Bolle 


Robert G. Decraene 


. Jerome Y. Halperin 
. Karl P. Schechter 


MISSOURI SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


Member of Council 


. Carlin P. Oliphant 


Victor A. Frederick 


St. Louis Chapter Committees 


Election Judge 

Member Attendance aa 
Professional Ethics (Chairman) . 
State and Municipal Taxation 


. Carlin P. Oliphant 
. John D. Mains 
. Thomas J. Snowden 


. John D. Mains 


NEW JERSEY SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


Trustee 


Committees 


R. Kirk Batzer 


Auditing and Accounting Principles and Procedures. R. Kirk Batzer 


Council of Past Presidents . 
Confer with Bench and Bar 
Professional Conduct 
Professional Development 


Robert W. Egner 


. Henry B. Fernald 
. Mark E. Richardson 


Mark E. Richardson 


. William A. Mitchell 


NEW YORK STATE SOCIETY 
OF CERTIFIED PUBLIC ACCOUNTANTS 


Director and Member of Executive Committee . 


Committees 


Accounting Practice, Administration of 
Accounting Machinery 

Accounting Procedure . 

Admissions Oe Sere ae ee 
Air Transport and Airport Accounting 
Appointments, Advisory Committee on 
Banks and Savings Institutions Accounting. 
Committee Operations (Chairman) 
Contractors’ Accounting . 

Cooperation with Bankers . 
Cooperation with Bar . 
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Mark E. Richardson 


. Alfred J. Krupka 
. Herbert W. Bader 
. Reed L. Colegrove 


William J. Neary 


. William F. Fyfe 

. R. Kirk Batzer 

. J. Edward Burke 

. Raymond G. Ankers 
. Robert M. Leng 

. Louis H. Rappaport 
. Carl J. Simon 








Professional Society Appointments 


Cooperation with Investment Bankers and Security 


Dealers .. . . . George E. Doty 
Cooperation with C er C redit Grantens . . Edmund A. Staub 
Cooperation with Other Societies . . . . . . . . Herbert W. Bader 
Cooperation with State Authorities . . . . . . . George E. Doty 
Cost Accounting and Inventory Methods. . . . . Victor F. St. Thomas 
Education and Personnel ...... . . . . . William A. Mitchell 
Employee Benefit Plans... ..... . . . . AlvinJ. Mentzel 
Estate Planning. ............. =. . Sidney Kess 
Federal Taxation. ........... .. ~. Norman E. Auerbach 
Foreign Governments Taxation (Chairman) . . . Julian O. Phelps 
Foreign Trade Accounting... .... . . . . John Leighton 
Furtherance (Chairman)... ... .. . . . . Mark E. Richardson 
History ... .... . . William J. Neary 
Insurance Competes wal figvesion Accounting 

(Chairman) .............. . - Julian R. Maher 
Legislation. . . 2 ee ee we + ney OC. Biers 
Management hides Se rvices. .... . . . . Willard F. Heffernan 
Meetings . . . 2 es se « « « + Reed L. Colegrove 
Petroleum Saiki heii ... .. .. . Edmund A. Staub 
Professional Conduct (Chairman). . . . . . . . George E. Doty 
Professional Development . . ... . . . . . . Louis C. Moscarello 
Public Relations .............. . Robert W. Egner 
Public Utilities Accounting ....... . . . J. Edward Burke 
Publications . . 6k RRS ee ss s eee 
Real Estate heoveaiinn we ee we ee ee se Louis C. Moscarello 
Retail Accounting .. . ....... . Willliam J. McHugh 
Society Office, Sliitalieniiin of ..... . . . Philip L. Defliese 
Staff Accountants. . . . oo se «es + « « Dean . Terwilliger 
State Comptroller, hiledoniy oe 3 ee o> ee ees 
Statistical Sampling. . . . ....... .. . Francis J. Schaefer 
Stock Brokerage Accounting . ..... . . . . Ernest C. Janson, Jr. 
Textile Accounting . ........ =... . . James V. Regan 


OHIO SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 
State Committees 


Constitution (Vice Chairman) . . . . . . Abner J. Starr 
Cooperation with Bankers and Credit Me on =. . . Paul M. Whitman 
Cooperation with P.AS.O. ....... . . . Fred C. Dennis 
CPA Legislation (Vice Chairman) .... . . . Fred C. Dennis 
Management Services (Vice Chairman) . . . . . Robert L. Starks 
Manual (Chairman). .......... ... . Willis K. Waterfield 
Womans. cee oe et we eS ot > eae 
Professional Ethics ........... .. . James P. Colleran 
Public Relations ............. .. Norman J. Lew 


Cincinnati Chapter Committees 


Accounting Education . 
Accounting Procedures. 
Attendance (Chairman) 


Paul M. Whitman 


. Raymond J. Leisner 
. Fred J. Cox 
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Auditing Procedures 


Chapter Constitution and Releie ¢Chadimnen) 


Cooperation with Bankers (Chairman) 
Cooperation with Bar Association 
Management Services . 

Meetings and Programs, Profe wien 
Public Relations (Chairman) . 

Public Relations, Legislative . 





. Willis K. Waterfield 


Abner J. Starr 


. Paul M. Whitman 

. Robert W. Davis 

. Raymond J. Leisner 
. Robert C. Gray 

. Norman J. Lew 


. Willis K. Waterfield 


Cleveland Chapter Committees 


President Elect . 

Comments . 

Estate Planning. 

Ethics (Chairman) 

Golf and Sports 

Management Services (C bien) 
Meetings 

Public Rel: iene 

Services to Local Punitilenm 


. Edwin P. Noell 
. Katherine E. Pfeifer 


A. N. Volpe 


. James P. Colleran 
. Chester J. Kree 

. Robert L. Starks 

. Wilbert C. Winold 
. John P. Buleza 

. John C. Padgett 


OKLAHOMA SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


State Committees 


Constitution and Bylaws (Chairman) 


Thomas W. McKibben 
Maynard H. Fellers 


Tulsa Chapter Committees 


Audit Community Chest and Agencies (Chairman) . 


Membership (Chairman) 
Program . 


Paul S. Lovoi 
L. E. Hoffman 


. Maynard H. Fellers 


OREGON SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


Committees 
Cooperation with Bankers and Other Credit 


Grantors (Vice Chairman) . 
Oregon Tax Forum . 


. Roy H. Webster 
. Robert L. Bergner 


Roy H. Webster 


PENNSYLVANIA INSTITUTE 
OF CERTIFIED PUBLIC ACCOUNTANTS 


Council 


. Harry C. Zug 


Pennsylvania CPA Sethmen—Biiead Board 
(Associate Editor—Tax) . Raymond E. Graichen 
Trustee of Pennsylvania Institute emnenaie ‘Seas. Edward P. Mullen 


State Committees 
Annual Meeting , Thomas E. Heney, Jr. 
Auditing and hating Peccedures laden) . Ralph P. Kulzer 
Roger F. Burd 


Budget and Finance (Chairman) . John L. Moneta 
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Professional Society Appointments 


Cooperation With Bankers and Other Credit 


Grantors : ‘ 
Cooperation With the Ree ‘ 


Cooperation With State Board of rn ‘ 


Education . ‘ 
Legislation (hideiney Sub- seeiniiinand : 


Legislative Policy (Chairman) 


Local Government Auditing and hematin ; 


Local Publicity (Advisory) . 

Long-Range Objectives 

Management Services (C ied 
Advisory Sub-committee . 

Members Not in Public Practice 

Nominations . 

Past Presidents . 


Philadelphia Chapter Sub-committee 


Pittsburgh Chapter Sub-committee, Masbesihlp : 


Professional Ethics 
Regional Chairman . 
Relations With Schools walk C sii. 


Taxation 


Philadelphia Chapter 


Executive Committee 


Committees 
Attendance and Reception . 


Bylaws 
Committee heocteente 
Continuing Education (Chairman) 


Cooperation With Credit Grantors : 
Cooperation With Educational Institutions 


General Meetings . 

Meetings Division (Direc toe) . 

Member Advisory Service ; 
Newspaper and Magazine Publicity . 
Nominations . 

Pennsylvania Hospitality ‘tn. : 
Radio and Television Publicity (C hademenid. 


Social Activities (Vice Chairman) . 


. Joseph P. Wallace 
. James E. Gelbert 


Thomas G. Aitken, Jr. 
Robert F. Hartman, Jr. 


. George A. Hewitt 


Edward B. Hastings 
George C. Rattelman 


. Philip J. Taylor 
. Edward Guion, Jr. 


George Cc. Rattelman 


. Robert S. Haas 
. George A. Hewitt 


James E. Meredith, Jr. 


. Joseph F. McCarthy 
. Lewis A. Martorano 
. Harry C. Zug 

. George A. Hewitt 


T. Edward Ross 
Harry C. Zug 

Lloyd S. Mortimer 
Ralph R. Crosby, Jr. 
Ralph P. Kulzer 


. Britton H. Miller 


Robert S. Haas 
Kenneth P. Johnson 
Richard T. Farrand 
John W. Heastings 


Robert S. Haas 


Robert W. Emsley 
James H. Weber 
Burton L. Tacke 
Walter T. Brown 
Robert F. Hartman, Jr. 
Joseph F. Taricani 
Leon Daniels 


. Benton B. Wilde 
Cooperation With Members Not in Public Practice. 


Thomas E. Heney, Jr. 


. George L. Simmon 


Walter T. Brown 


. Britton H. Miller 

. Thomas H. Asson 

. Glenn O. Petty 

. Edward F. Habermehl 


Robert S. Haas 
Robert H. Geer 


. Edward F. Habermehl 


Carl H. Zipf, Jr. 
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Speakers’ Bureau . 
Tax Meetings (C helenae . 
(Secretary) 


Technical Meetings 


Pittsburgh Chapter 


Executive Committee 


Committees 
Annual Dinner Dance 
Attendance and Reception 


Cooperation with Educators (Chairman) . 


Hospital Accounting and Auditing 

Joint Meetings with Other Groups 

Junior Achievement of Pittsburgh : 
Luncheon and Dinner Meetings on Tax Tepies ; 
Nominations . ‘ 

Selection of Comedies ; 


. Patrick E. Dooley 
. Kenneth J. Mutzel 
. Jerome J. Lane 
Taxation and on with vel Sevmmieat. 
. Frederick J. Wonsetler 


Harry J. Spellman 


. Ralph P. Kulzer 


. George C. Rattelman 
. Ralph R. Crosby, Jr. 


H. Martin Westfall 


. Edward B. Hastings 


Kenneth P. Johnson 
A. Duncan Bruce 
Joseph P. Wallace 
Anthony P. Spagnol 


. John W. Heastings 
. Harry G. Lightcap, Jr. 
. Ralph P. Kulzer 


TEXAS SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


CPA Consultant Service. 


State Committees 
Accounting Procedure 
(Petroleum Industry Sub-committee) : 
Cooperation with State Administration Officials 
Editorial Advisory Board. 
Long-Range Planning . 


Dallas Chapter 
Vice President 
Director 


Committees 
Accounting Procedure (Chairman). 
Audit (Chairman) . e : 
CPA’s Use of C veguealine Seadoo (Chaiemen). 


Educational and Vocation Guidance (Chairman) . 
Long-Range Planning . 

Management Services . 

Professional Development Wiidhinees 

Relations with the Bar . 
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_J. K. S. Arthur 


William P. Crouch 
Carroll W. Phillips 
G. W. Welsch 


. Stephen L. Bires 
. William P. Crouch 
. . G. W. Welsch 

. J. K. S. Arthur 


J. K. S. Arthur 


. Ben E. Becker 


. Stephen L. Bires 
. Ben E. Becker 
. d. K. S. Arthur 


Joseph M. Conder 


.G. W. Welsch 
. J. K. S. Arthur 
. Carroll W. Phillips 
. Joseph M. Conder 
. Stanley C. Simon 








Professional Society Appointments 


Houston Chapter Committees 
Cooperation with Bankers and Other Credit 
Grantors 


; i . Carl E. Patton 
Member Attendance pee a ; 


Edwin C. Cass 
WASHINGTON SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


Committees 

. Robert L. Aiken 

. Barry K. Kittoe 

. Barry K. Kittoe 

. Barry K. Kittoe 

. Harry W. Verhoef 

. Bernhard U. Krummel 
Leon A. Holman 


Accounting Personnel . 
Employment (Chairman) 
History (Chairman) 
Nominating ‘ 
Professional Statistics . 
Speakers’ Bureau (C helices} 


NATIONAL ASSOCIATION OF ACCOUNTANTS 
National 
President ............. . - George A. Hewitt, Philadelphia 


Director . . Curtis J. French, Louisville 


Committees 
Investment Committee (Ex-Officio) . 
Membership Committee . 
Nominating Committee 
Program Committee on Direct Casting 
(Chairman) . 


. George A. Hewitt 
. Curtis J. French 
J. Durkee, Brooklyn 


James E. Meredith, Jr., (Phila.) 


Birmingham Chapter 
Vice President 
Membership, Director . 


. William W. Ragsdale, Jr. 
. Frederick C. Deisher 


Boston Chapter 
Employment, Director 
Employment, Associate _—_o 


James V. Neely, Jr 

William G. Casey 
Chicago ( — 

Chapter Technical Advisor, General Accounting and 


Financial Statements . 
Special Activities and Employment, Renwslate 


Albert H. Degener 


Director 
Squad Leader 


Publications 
Special Activities . 


Vice President 


Director . ‘ 
Associate Director 


Cleveland Chapter 


Dallas Chapter 


Detroit Chapter 


Albert H. Degener 
Carl W. Lutz 


. Chester J. Kree 


Wilbert C. Winold 


G. W. Welsch 


. John J. Fox 
. Gordon Nethercut 
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Team Captain ‘ 
Reception Committee 


Hartford Chapter 
Auditor by ta 6 ew! ke tay 
Los Angeles Chapter 
Audit Committee (Chairman) 
Communications, Director . 
Associate 
Membership, Associate 


Programs and Seminars 
New York Chapter 
Associate Treasurer . nar eee 


Manuscripts, Associate Director 


Programs, Director 


North Penn Chapter 





William H. Dausey 


. Geraldine Dominiak 


Darwin R. Carpenter 
Richard L. Denney 


Marshall M. Johnson 
Frank Y. Garrison, Jr. 
Edward L. Lengtat 
Marshall M. Johnson 
Gerald Roshwald 
George F. Sims 

Harry C. Vournas 


Alfred J. Krupka 
Robert L. Burton 


William H. Lundquist 


Peninsula-San Jose Chapter 


Member Attendance, Director 


Membership, Director . 

Pittsburgh Chapter 
Vice President Strennee te foc oxe, Sake 
Seminars, Associate Director . 
Special Activities, Associate Director 

Portland Chapter 
Manuscripts, Director . Bret tees tee ete 
Rockford Chapter 
Member Attendance, Associate Director . 

St. Louis Chapter 


Manuscripts, Director . 


Associate 


San Francisco Chapter 


Programs, Director 


Tulsa Chapter 
President 





84 


. C. John McDowell, Jr. 
Philadelphia Chapter 


. James D. McMenamin 


. Joseph W. Bower 


Kenneth P. Johnson 


. George C. Rattelman 


Roy H. Webster 


. J. Warren Rowland 


. Carlin P. Oliphant 
. John D. Mains 


Donald G. Perry 


. Thomas W. McKibben 





Notes 


INTERNATIONAL FIRM 


Messrs. L. P. Deering (Baltimore) and Alvin J. Mentzel (New 
York) were present at the McDonald, Currie & Co. annual Magog 
Conference. 

Messrs. Warren Chippindale and Robert D. Mackenzie of the 
Montreal and Toronto offices of McDonald, Currie & Co., re- 
spectively, attended the Personnel Conference held in New York. 

Mr. David Fletcher Myles, an Australian Chartered Account- 
ant and a member of the staff of the Sydney Office of Coopers & 
Lybrand has recently joined the staff of the Philadelphia Office 
of L.R.B. & M. He plans to be in the United States for approxi- 
mately one year. 


BOSTON 


The Boston Office has won a Gold Medal Award for the third 
consecutive year for contributions of its members to the Greater 
Boston United Fund. 

Mr. Melvin A. Dyson is teaching courses at Northeastern Uni- 
versity in ‘Managerial Accounting” and in “Financial and 
Administrative Accounting.” 

Mr. J. Paul Finnegan has been appointed to the National 
Affairs Committee of the Greater Boston Chamber of Commerce. 
He has also been appointed by the Governor of the Commonwealth 
of Massachusetts as a delegate to the White House Conference on 
the Aging and has been reelected Treasurer for 1960-61 of the 
Scituate Harbor Yacht Club. 

Mr. Higbee has been appointed to a committee of the Massa- 
chusetts Society of CPAs to work on revision of the Massachu- 
setts Certificate of Condition. 

Mr. Robert S. Lappin is teaching elementary accounting at 
the College of Business Administration, Boston University. 

Mr. Charles R. McCready is teaching accounting at Boston 
College. 

Mr. Francis E. Moore has been elected Treasurer and a member 
of the Board of Directors of the Boston Young Men’s Christian 
Union for 1960-61 and a member of the Board of Trustees of the 
Huggins Memorial Hospital in Wolfeboro, New Hampshire. He 
is also instructing a class in ““Accounting Systems and Procedures” 
at the Boston University Evening Division. 
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Mr. Owen W. Robbins has been elected to membership in the 
A.1L.C.P.A. and also the Massachusetts Society of CPAs. 

Mr. Stuetzer is serving as Chairman of the Committee on 
State Affairs of the Greater Boston Chamber of Commerce for 
1960-61. 

Mr. John J. Vecchi has been elected an associate member of 
the Massachusetts Society of CPAs. 

Messrs. Joseph P. Moore and Robert S. Lappin have been 
awarded their CPA certificates. 


CHICAGO 


Mr. Tinkham is serving as a member of the Federal Taxation 
Committee of the Illinois State Chamber of Commerce. 
CINCINNATI 

Mr. Emil E. Fleck is serving as Treasurer for 1960-61 of the Holy 
Name Society of St. Bernadette’s Church, Amelia, Ohio. 

The following members of the Cincinnati Office are serving on 
the United Appeal-Community Chest-Red Cross 1960-61 Cam- 
paign, Residential Solicitation: 


Norman J. Lew, Assistant Vice Chairman 


William L. Louder, Captain Ernst M. Birthelmer, Captain 
Edward B. Renneker, Captain Charles F. Meier, Captain 
CLEVELAND 


Mr. Colleran has been reelected Treasurer of the Catholic Youth 
Service Bureau and has also been reappointed to the Budget 
Committee of the Cleveland Welfare Federation. 

Miss Katherine E. Pfeifer presided at the banquet of the 20th 
Annual Joint Meeting of the American Women’s Society of CPAs 
and the American Society of Women Accountants in Philadelphia. 
She has also been presented with a citation by the Cleveland 
Chapter of the American Women’s Society of CPAs for her 
valued services to the Chapter. 

Mr. William D. Armstrong has successfully completed the 
CPA examination. 


DALLAS 


Mr. Donald E. Beattie has been elected Vice President of the 
National Society for Business Budgeting for 1960-61. 
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Mr. Almer B. Clark has been appointed Program Chairman 
of the Dallas Chapter of the National Society for Business Bud- 
geting for 1960-61. 

Mr. Welsch is serving as a member of the Committee on Re- 
vision of PASO-T Accounting Form of the Petroleum Accountants 
Society of Dallas. He has also been elected Treasurer of Golf 
Executives, Ltd. (an organization raising funds for charitable 
purposes) for 1960-61. 


LOS ANGELES 


Mr. Robert J. Borgmann has been initiated into the B.P.O.E., 
Long Beach Lodge. 

Miss Madonna E. Newburg is serving as a member of the 
Education Committee of the American Society of Women Ac- 
countants. 

Messrs. Alan May, Jr., Herbert J. McClanahan and Richard 
M. Thorsen have received their CPA certificates, and Messrs. 
Harry B. Heath and Larry A. Leochner have completed the CPA 
examination. 


LOUISVILLE 


Mr. Thomas K. Baer has been elected Treasurer of the Kentucky 
Junior Chamber of Commerce for 1960-61. 

NEW YORK 
Mr. James B. Alfano, Jr. is serving as Adjunct Assistant Professor 
of Accounting at Pace College. 

Mr. Auerbach is serving as Chairman of the Tax Committee 
of the Brooklyn Chamber of Commerce for 1960-61. 

Mr. Carson is acting as Alumni Co-Chairman of the Accounting 
Seminar at the New York University Dean’s Day Homecoming. 
He is also participating in the Muscular Dystrophy and Cerebral 
Palsy Campaigns. 

Mr. Thomas R. Kowalski was awarded the silver Haskins 
award by the New York State Society at its October meeting. 

Mr. George E. Lowery, Jr. has been transferred from the 
Cleveland Office to the Management Consulting Services Central 
Staff in New York. 

Mr. William J. Neary has been elected to the Board of Directors 
of the Larchmont Shore Club. 
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Mr. Fred W. Replogle has been elected Treasurer of the 
Lutheran Church of the Epiphany, Hempstead, N. Y. 

Mr. Richardson has become a member of the Accountants 
Club of America, Inc. 

The following members of the New York staff have success- 
fully completed the requirements for the CPA certificate: 


Herbert A. Huene Harvey Pohl 

David L. Johnson Robert J. Roberts 

Hans H. Kroeger Raymond T. Ryan 

Ronald Lipack Paul F. Weber 

Ronald J. Murray Louis F. Zearo 
PHILADELPHIA 


Mr. Harold G. Hunsberger served as a member of the Board of 
the City of Philadelphia conducting oral examinations of candi- 
dates for Accounting IV positions. 

Mr. Raymond L. Woodall, Jr. has been elected President of 
the Kenyon College Alumni Association of Philadelphia for 1960. 

The Pennsylvania Institute of CPAs was host to the members 
of the A.I.C.P.A. attending the 73rd Annual Meeting of the In- 
stitute in Philadelphia on September 25-28. In this connection, 
the Philadelphia Office partners were hosts to visiting Firm rep- 
resentatives from United States and Canadian offices and to visi- 
tors from A. M. Pullen & Company and Ring, Mahony & Arner. 
In addition to assisting with the Institute activities, the partners 
entertained at a theatre party on September 26, and on Septem- 
ber 27 were hosts at dinner at the Urban Club, preceding a concert 
at the Academy of Music by the Philadelphia Orchestra. 

Mr. Hewitt, who is Chairman of the Finance Committee of 
the Merion Golf Club in Ardmore, was in charge of all financial 
arrangements and accounting in connection with the Amateur 
Team Championship of the World Amateur Golf Council for the 
Eisenhower Trophy which was held at Merion, September 28 
through October 1. Thirty-two countries were represented. Mem- 
bers of the Philadelphia Office staff, under the supervision of 
Britton H. Miller, controlled distribution of all tickets and audited 
the Income and Expenses of the Tournament. A financial report 
was submitted to the Board of Governors of the Merion Golf Club 
and the United States Golf Association. 
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PORTLAND 


Mr. Robert L. Bergner is serving as a solicitor of the United Good 
Neighbors for 1960-61. 

Mr. Roy H. Webster is a member of the Committee on Natural 
Resources of the Portland Chamber of Commerce; he is Treasurer 
and Trustee of the Portland Civic Theatre and recently presided 
as master of ceremonies at the CPA-Bankers Annual Golf Outing. 
Mr. Webster is also serving as a consultant in the CPA Con- 
sultation Service which has been established on a test basis in 
Oregon under sponsorship of the American Institute of Certified 
Public Accountants. 


ROCKFORD 


Mr. Ray H. Oleson has been elected Treasurer of the Forest City 
Toastmasters Club for 1960-61. 


ST. LOUIS 


Mr. John E. Dudenhoffer is serving as Chairman of the Audit 
Committee of the St. Louis Chapter of the Institute of Internal 
Auditors. 

Mr. Carlin P. Oliphant is serving as Vice President and Pro- 
gram Chairman of the St. Louis Chapter of the Systems and 
Procedures Association. 

Mr. Snowden has been appointed Treasurer of City House- 
Barat Hall Association. 


SAN FRANCISCO 


Mr. Brodie is serving as Chairman of the Board of Managers of 
the Central Branch of the Y.M.C.A. of San Francisco. 

Mr. Clyde W. Davidson is a member of the Estate Planning 
Councils of San Francisco and San Mateo. 

Mr. C. K. Denman is serving as a member of the Executive 
Committee of St. Ignatius High School Alumni Association. 

Mr. Ferro is a member of the Tax Committee of the San 
Francisco Chamber of Commerce. He is also serving on the 
Advanced Gifts Committee, Stanford Fund, of Stanford University. 

Mr. Hammond is Chairman of the Board of Trustees of Golden 
Gate College and is a member of the Executive Committee of the 
San Francisco Y.M.C.A. 
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Mr. Johnson is Chairman of the Finance Committee of the 
Exchange Clubs of San Francisco. 

Mr. McDowell and Mr. Donald G. Perry conducted an eight- 
week A.I.C.P.A. course on report writing sponsored by the San 
Francisco Chapter of the California Society of CPAs. 

Mr. Nelson is serving on the Budget Study Committee of the 
United Crusade. 

Mr. Roy Nordman is serving on the Council of Profit Sharing 
Industries. He is also a member of the Young Republicans’ 
Campaign Committee. 

Mr. Milton H. Tick is Administrative Vice President of the 
Downtown Toastmasters Club, No. 65. 

Mr. Van Geffen is a member of the Board of Directors and 
Chairman of the Membership Committee of the San Francisco 
Estate Planning Council. 

The annual staff golf outing was held at Peninsula Golf and 
Country Club, San Mateo, on October 7. Out-of-town guests in- 
cluded Messrs. Maurice B. T. Davies, Tibor Fabian, Norman J. 
Lenhart and Robert S. Warner. A cocktail hour and dinner fol- 
lowed the golf and tennis activities, and prizes were awarded to 
the following: 


Low Gross . ...... . . James L. Johnson 
bow Net oo. i. . . Donald J. Atwater 
Callaway Winner. ...... Emile Kirsch 


The evening was given over to bridge and other games of chance. 


TULSA 


Mr. Maynard H. Fellers, as Chairman of the Fall Dinner Meeting 
of the Tulsa Chapter of CPAs, presented CPA certificates to 
the successful candidates. 


WASHINGTON 
Mr. Barnes served as Publicity Chairman of the Mid-Atlantic 
Regional Accounting Conference of the N.A.A. 
Mr. Henry M. Chick has been appointed a member of the 


Renegotiation Task Committee of the National Security Industrial 
Association. 
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CLARENCE H. AHSLER. . 


RosBert L. AIKEN 

J. F. Stuart ARTHUR . 
J. K. S. ARTHUR 
DonaLp J. ATWATER 
NorMaAN E. AUERBACH 
PHILIP BARDEs . 
Wi1LL1aM T. BARNES 
R. Kirk BATZER 
HERMON F. BELL . 
JOHN R. BERTHOUD . 
Davin A. BIASOTTI . 
NorMaAN A. Botz . 
JosEPH W. BowER 
HERBERT G. BOWLES 
LoutE M. BRADLEY . 
Davin H. BropiE 
RoceEr F. Burp 

J. EDWARD BURKE 
HiLTon R. CAMPBELL . 
Epwarp G. CARSON 
Haro_tp C. CHINLUND . 
CLIFFORD J. CODE 
ReEeEpD L. COLEGROVE 
JAMES P. COLLERAN 
JOSEPH M. CoNDER . 
W. HomER CONKLING . 
WILLiaM P. CroucH 
Mauric™ B. T. Davigs 
RosBert W. Davis 
Puitie L. DEFLIESE 
FRED C. DENNIS 


ALFRED T. DENT . 


PARTNERS 


T. EDWARD ROSS 


. New York 
Seattle 

. Dallas 

. Dallas 

San Francisco 
. New York 
. New York 
Washington 
. New York 
. New York 
Hartford 
San Francisco 
Detroit 

. Pittsburgh 
Los Angeles 
Los Angeles 
San Francisco 
Philadelphia 
. New York 
. New York 
New York 
Baltimore 
Detroit 

. New York 
Cleveland 

. Dallas 

. New York 
. Houston 
Los Angeles 
. Cincinnati 
. New York 
. Cincinnati 


. Chicago 


GerorGE E. Doty . 
RosBert W. EGNER . 


Henry C. ELFERS 


RIcHARD T. FARRAND . 


Henry B. FERNALD . 
MICHAEL P. FERRO . 


JOHN J. Fox . 


LAWRENCE E. FRAZEE . 


Francis A. GALLAGHER . 


JAMEs E. GELBERT 
CLAUDE R. GILES 
Haroip W. GLorE . 


FRANK L. GOFRANE . 


RAYMOND E. GRAICHEN . 


CLARENCE R. Haas . 


JEROME Y. HALPERIN . 


JAMES E. HAMMOND 
JoEL D. HARVEY . 
HERMAN C. HEIsER . 
GeorcGE A. HEwiIrTr . 
Epwarp W. HIGBEE 
MILTon J. HOFFMAN 
ALBERT E. HuNTER . 
J. WESLEY Huss 
JOSEPH J. HYDE 
ALVIN R. JENNINGS . 
JAMES L. JOHNSON 
FEeEL1Ix KAUFMAN 
GEORGE R. KEAsST 
WituiaM B. KeEasr . 


GEorRGE H. KERN 


CHRISTOPHER H. KNOLL . 


Racpu P. KuLzER 


. New York 

. New York 

. New York 
Philadelphia 

. New York 
San Francisco 
Detroit 
Rockford 
Rockford 

. Pittsburgh 
San Francisco 
Louisville 
Detroit 
Philadelphia 
Philadelphia 
Detroit 

San Francisco 
Boston 

. New York 
Philadelphia 
Boston 

Los Angeles 
Boston 

San Francisco 
San Francisco 
. New York 
San Francisco 
. New York 
San Francisco 
Boston 

. Chicago 

. New York 

. Pittsburgh 
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PARTNERS (Cont.) 


JOHN LEIGHTON . New York 
RoBERT M. LENG . New York 
NorMAN J. LENHART . New York 
CoLEBURKE LYONS Detroit 
JULIAN R. MAHER . New York 
JAMES J. MAHON . . New York 
WILLIAM F. MARsH . . Pittsburgh 
JouN J. McCuLLouGH Detroit 


C. Joun MCDOWELL 


Wiiuiam J. McHuau . 


San Francisco 
. New York 
Tuomas W. McKisBen ... . Tulsa 


JAMES E. MEREDITH, JR. Philadelphia 


Homer L. MILLER . Chicago 
SAMUEL F. Mrranpy . New York 
JOHN L. MONETA . Philadelphia 


Harry W. Moore Los Angeles 


Louis C. MoscaRELLO . New York 
Epwarp P. MULLEN . Philadelphia 
Fiay L. Murpny . . Chicago 
RoBerT W. MYERs . Rockford 


Cavin H. NELSON . San Francisco 


EpwIn P. NogELL . Cleveland 


C. E. OLSON . San Francisco 
JOHN C. PaDGETT Cleveland 
CHARLES A. PEARSON . Los Angeles 
RussEL A. PEARSON Seattle 


GLENN O. PETTY . Philadelphia 


JOHN C. POTTER Detroit 
Epwarp J. PREMO Detroit 
WILLIAM W. RaGsDALE, JR. Birmingham 
Louis H. RAPPAPORT . New York 
Haroitp O. REYBuRN .... . Tulsa 


Frep E. RHODEs . Los Angeles 


Mark E. RICHARDSON . New York 
Prick G. RIGHTER . Philadelphia 
Dona.p M. RussELL Detroit 


RicHARD W. RussELL . Los Angeles 


. New York 


DONALD W. SCHROEDER San Francisco 


WaALtTER L. SCHAFFER . 


GusTAVE F. SCHWEITZER Philadelphia 


Car J. SIMON . . New York 
Prior SINCLAIR . New York 
FRANK P. SMITH* . . New York 


Tuomas J. SNOWDEN Saint Louis 


Epmunp A. STauB . New York 
WALTER R. StauB . New York 


Harry H. STEINMEYER . Philadelphia 


HERMAN STUETZER, JR. Boston 
JOSEPH E. TANSILL . . Chicago 
Pui.ip J. TAYLOR Philadelphia 
ALBERT P. TEETZEL Detroit 
Leo V. TINKHAM . . Chicago 
Cart D. Tisor . . Phoenix 
CHARLES H. Towns New York 


L. RoBERT VAN GEFFEN. San Francisco 


Harry W. VERHOEF . . Seattle 
GLENN E. WABEL . . Chicago 
Mark C. WALKER . . Boston 
RoBeErt S. WARNER . Los Angeles 
Wiis K. WATERFIELD. .Cincinnati 
GopFrEY W. WELscH ... .. Dallas 
Paut M. WHITMAN. .Cincinnati 


Pau D. YAGER . . Los Angeles 


Harry C. Zuc. Philadelphia 


*Principal (Personnel) 
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OFFICES 


Cities 
BALTIMORE 2 . 
BIRMINGHAM 3 
BosTon 10 . 
CuIcaGo 4 
CINCINNATI 2 . 
CLEVELAND 14 
DALLAS 2 
DETROIT 26 
HARTFORD 3 
HOUSTON 2 . 
Los ANGELES 13 
LOUISVILLE 2 . 
NEw YorK 4 . 
PHILADELPHIA 2 
PHOENIX . 
PITTSBURGH 22 
PORTLAND 4 
ROCKFORD 
SaInT Louis 1 
SAN FRANCISCO 4 
SEATTLE 1 
TULSA 3 


WASHINGTON 5 


Addresses 


. First National Bank Building 
. First National Building 

. 80 Federal Street 

. Board of Trade Building 

. Carew Tower 

. Union Commerce Building 
. First National Bank Building 
. Book Building 

. 37 Lewis Street 

. 1114 Texas Avenue 

. 510 South Spring Street 

. Heyburn Building 

. Two Broadway 

. Packard Building 

. 707 Arizona Bank Building 
. Oliver Building 

. Executive Building 

. 119 North Church Street 

. 411 North Seventh Street 


100 Bush Street 


. Skinner Building 
. Philtower Building 


Investment Building 
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